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Christopher P. Koback 
1331 NW Lovejoy Street, Suite 950 

Portland, OR  97209 
chris@hathawaylarson.com 

(503) 303-3107 direct
(503) 303-3101 main

February 21, 2022 

VIA EMAIL 

Jean Simpson, Chair  
City of Sherwood Planning Commission 
22560 SW Pine Street 
Sherwood, OR 97140 
planningcommission@sherwoodoregon.gov    

Re: Case File LU 2021-009 MM-Cedar Creek Multifamily Development 

Dear Ms. Simpson and Commission Members: 

This firm represents the owners of three properties in the Cedar Creek Plaza: Bob Barman, H & C 
Holdings, LLC, and Jaffe Sherwood, LLC.  We previously submitted a letter to staff on December 3, 
2021, and a letter to the Planning Commission on January 24, 2022.  We are writing to provide 
supplemental written testimony on behalf of the above-referenced owners.   

1. The maximum allowed density on Lot 2 is 46 dwelling units and the express text in the
development code does not permit any form of density transfer.

The residential density applicable to the application is in Sherwood Development Code (“SDC”) 
16.12.050.  The number of units of multi-family housing one can place on a lot is determined by the 
lot area.  In this matter, the base standard is 8,000 square feet which is required for the first two units 
and 1,500 square feet is required for every additional unit.  Applying that objective standard, to get 
84 apartment units on Lot 2, the applicant needs 131,000 square feet of lot area.  The problem for the 
application is Lot 2 only has 75,359 square feet of lot area.  In an attempt to circumvent the plain text 
in the SDC, the applicant contrived a scheme to include two already developed lots (Lots 3 and 7) in 
the application and asserted that 38 units that could be placed on those lots can somehow now be 
placed on the separate Lot 2.   

We understand that the record before you will include a letter from David Petersen, who represents 
the owners of Lot 3, Lake Bowman MHP, LLC.  Mr. Petersen aptly explains the fundamental flaws 
with staff’s attempt to unilaterally create outside the normal process, a density transfer provision.   Our 
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clients adopt Mr. Petersen’s points.  We add that there is no plausible way to read the current 
development code to permit any form of density transfer.  Any interpretation of the development code 
has to follow the methodology set forth in PGE v. BOLI.1  See, Siporin v. City of Medford, 349 Or 
247, 243 P3d 776 (2010).   We can dispense with any discussion on the deferential standard because 
the assertion that the development code allows a density transfer is from staff not the governing body.  
Staff does not get any deference.   At the hearing, staff did not clearly explain how it determined that 
the current code provisions include a density transfer provision.  Any reading of the code under the 
correct legal standard compels the conclusion that there is no provision that allows any form of density 
transfer.  The plain, unambiguous text in SDC 16.12.030 provides that for residential density in the 
applicable zone, the applicant can have 46 units.  There is no text that allows the applicant to enhance 
that density using other parcels.      
 
Chair Simpson made it clear in the initial January 25, 2022 hearing, the SDC does not have any 
provision that allows an applicant to transfer density or other development rights.  There is absolutely 
no text that permits an applicant to borrow square feet from another lot and effectively, albeit 
factionally, add it to the development lot.  The city is not permitted to simply make up a transfer 
provision in deciding a quasi-judicial application.  ORS 227.175 mandates that applications be 
approved or denied based only on standards set forth in the city’s comprehensive plan or land use 
regulations.  Because the SDC does not have any provision allowing the transfer of density or lot area, 
the applicant is limited to 46 dwelling units on Lot 2.      
 
Deacon presented a convoluted and confusing argument for why it can use density from other lots on 
Lot 2.  Deacon admits that the chart for allowed uses in the RC zone expressly sets forth the standard 
that multi-family housing is allowed in the RC zone, subject to dimensional requirements in SDC 
16.12.030.  However, at that point, Deacon leaves the rails apparently asserting that the lots size 
standard for HDR development is not a dimensional standard.  Nothing could be further from reality.  
The dimensional standard for multi-family development requires 8,000-foot lots for two multi-family 
units and 1,500 square feet of lot size for each additional unit.  That standard is a dimensional standard, 
and it squarely applies to the application.    
 
It is clear that not even Deacon believes its own argument.  Indeed, if Deacon believed it was correct, 
there was no reason for it to add Lots 3 and 7 to the application.  If the lot size standard we recited 
above does not apply and only setbacks apply, Deacon could have proposed all 84 units on Lot 2 
without using Lots 3 and 7.  Deacon plainly knows that the lot size standard in SDC 16.12.030 is a 
dimensional standard, and it applies.   
 
Deacon’s reference to deference under Kaplowitz v. Lane County, 285 Or App 764 (2017) is clearly 
misplaced.  The deferential standard applies to LUBA’s review of interpretations of land use 
ordinance provision made by the governing body.   In this matter, the only person who seems to have 
accepted Deacon’s unsupported interpretation is staff which is not entitled to any deference.   
 

 
1 PGE v. BOLI, 317 Or 606, 859 P2d 1143 (1993). 
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Finally, Deacon attempts to interject ORS 197.307 into this matter.  As we note above, there is no 
subjective element to the dimensional lot size standard.  The minimum lot size is 8,000 square feet 
for two units and an owner needs 1,500 square feet over that for every additional unit.  The fact that 
one has to conduct a mathematical calculation does not make a standard less than clear and objective.  
Deacon’s argument that the standards are not clear and objective because one has to select between 
two charts is simply wrong.  There is only one chart that applies.  SDC 16.16.22.020 plainly directs 
that for multi-family development in the RC zone, the application is subject to the dimensional 
standards in SDC 16.12.030.  There is no merit to the argument that a lot size standard is not a 
dimensional standard.  There is no choice between charts.   
 

2. The current owner of Lot 3, which was included in the application, does not consent to any 
decision on the application that impacts Lot 3.  

 
We previously addressed the additional problem with the applicant’s attempt to use other lots to avoid 
the lot area standards.  Even if one overlooked the fact that there is no code authority for such action, 
the applicant does not own Lot 3 and that owner does not want its property to be the subject of any 
land use decision on the current application.  The owners of Lot 3 have engaged its own attorney and 
we anticipate detailed testimony from that counsel.   
 
For this letter, we want to reemphasize a couple of points.  First, this situation does not fall under the 
goal post rule in ORS 227.178.  That rule applies to changes in regulations after an application is 
deemed complete.  In this matter, no party is asserting that any applicable regulation change requires 
denial.  Rather, there was a significant change in facts.  Deacon sold Lot 3 after filing the current 
application.  Because the goal post rule does not apply, there is no legal basis for the city to render a 
decision that impacts Lot 3 without that owner consenting to the processing of the application.   
 
A second significant problem with Deacon’s position is that the development rights it seeks to use 
from Lot 3, belong to the new owner.  The owner of Lot 3 will likely provide a copy of the purchase 
and sale agreement Deacon used to sell Lot 3 to the current owner.  That PSA confirms that Deacon 
sold the property, including all easements, rights, and appurtenances.  That means Deacon sold all 
development rights and entitlements.  Consequently, the current owner of Lot 3 owns all development 
rights that may attach to Lot 3.  Deacon is asking the Planning Commission to allow it to use those 
rights even though it sold them. The effect of a decision approving the current application is to place 
a restriction on Lot 3.  If the Planning Commission allows Deacon to use the lot area of Lot 3 for units 
on Lot 2, assuming that transfer is permitted, which it is not, Lot 3 will forever be restricted from 
using development rights that may have attached to that lot.  We were not able to locate any legal 
authority that allows a local jurisdiction to render a decision that places a restriction on property that 
the owner to which the owner does not consent.  Taking the residential density from Lot 3 appears 
likely to violate ORS 195.305 (Measure 49) by restricting the residential use of that Lot    
 
Deacon asserts that if an applicant gets consent from an owner to submit an application, the applicant 
has the unfettered right to complete that application and presumably develop the property regardless 
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of any intervening change in fact.  An example helps illustrate the fundamental flaw in Deacon’s 
claim that the city can still issue a decision that includes development rights belonging to the owner 
of Lot 3.  It is not uncommon for a developer to tie up property with a PSA, and to acquire a long due 
diligence period to seek land use entitlements before they have to close.  The PSA in that case requires 
the owner to consent to the land use applications.  Suppose the developer defaults on the PSA before 
the land use process is complete and the transaction is terminated.  Under Deacon’s theory, the 
developer could still complete the land use process and develop property it does not own and is not 
under contract to acquire.  Under Deacon’s apparent theory, that change in fact does not matter 
because at the time of the application, the owner consented.  That leads to an absurd situation.   
 

3. The 2017 Approval requires that Lot 2 be developed with a hotel and the application fails 
to present a basis to remove that specific condition. 

 
In our January 24, 2022 letter, we discussed NE Medford Neighborhood Coalition v. City of 
Medford, 53 Or LUBA 277 (2007), where LUBA held that when an application states that the 
proposed development is for a specific type of development, specific conditions of approval 
limiting the use to that proposed are not necessary.  The evidence of specific and detailed 
representations by the applicant is in the record.  The Planning Commission must determine 
whether those representations created a condition that Lot 2 be developed as a hotel.   
 
If the Planning Commissions agrees with us, the application is deficient.  The applicant has not 
addressed any questions over whether it can remove that condition.  As we noted previously, the 
application assumes Lot 2 is vacant and there is no condition requiring that it be developed with a 
hotel.  If there is a condition requiring a hotel, the applicant must carry the burden of showing that 
it is appropriate to remove that condition before it can propose a revised or modified site plan for 
an apartment.  Currently, the applicant has not attempted to show why it should be allowed to 
remove a condition requiring a hotel.   
 
Deacon’s argument that the Lot 3 owner never made title objections is a red herring.  No title report 
would ever reflect a pending land use application.  Title reports often do not even reflect final land 
use decisions.  They are excluded from most coverage because they are not recorded with title 
plants.  There was no way the owner of Lot 3 would have known about the application unless 
Deacon had complied with its legal duty to disclose material facts about the property.     
 

4. Minimum parking requirements are not met. 
 
We previously explained how staff reversed its position on the number of required parking spaces 
the applicant needs on the Deacon Tract.  In its revised position, we feel staff is misconstruing the 
shared parking standards.   
 
The analysis of the required minimum off-street parking involves the interplay between SDC 
16.94.010.C (options to reduce required parking) and SDC 16.94.010.E (location of parking).  

LU 2021-009 Exhibit AJ



February 21, 2022 
Page 5 
 
 
Again, the methodology set forth in PGE v BOLI and State v. Gaines2 applied.  We begin with 
SDC 16.94.010.E which requires that for residential uses all required off-street parking must be 
on the lot or within the development in which the use is proposed.  Nothing in the text of that 
provision allows any reduction in parking.  It simply provides where it must be.  SDC 16.94.010.C 
allows a reduction in the required minimum, but only if certain conditions are met.  The provision 
the applicant here wants to use is the reduction for uses that are located in a mixed-use 
development.  If a proposed use is in a mixed-use development and parking demands do not 
overlap, the primary use in the development must have 100% of the required parking but other 
uses can have a reduced number.  That provision does not apply automatically just because a 
proposed residential use is in a mixed-use development.  The plain text requires that the proponent 
of the reduction provide proof that it has the legal right to use parking that is not on the lot where 
the development is located.  A residential use may be in a larger development but if it does not 
have the legal right to use other lots for residential parking, the applicant for that development 
cannot apply the reductions in SDC 16.94.010.C.   
 
As we noted, in the initial staff report, staff took a position consistent with the text.  It concluded 
that because the applicant did not provide evidence that it had the right to use parking on the 
Ackerly (also referred to as the Rembold Tract) or Providence Tracts for residential uses, it could 
not apply the reductions for shared parking.  Now, it appears staff bought the applicant’s view that 
simply because Lot 2 is in a larger development that allows some shared parking, it can consider 
the assisted living development the primary use and reduce its required parking by 10%.  The code 
text does not support staff’s revised position.   
 
The context in which the shared parking provision must be viewed undercuts staff’s revised 
position.  To make shared parking workable, the legal proof of the right to use parking must be 
legal proof that the applicant can use parking on other parcels for the proposed use.  Just showing 
some right to use parking on other parcels means nothing if the right does not extend to the use 
being proposed.  If there is no right for the proposed use to share parking, parking spaces on 
adjacent parcels mean nothing.   
 
Accepting for now the notion that the Deacon Tract does not have to be considered a separate 
development for parking under SDC 16.94.010.E, and that Lot 2 is part of the larger development 
with the Ackerly and Providence Tracts, to use the parking reduction provision in SDC 
16.94.010.C, the applicant must have evidence that it has the right to use parking on the Ackerly 
and Providence Tracts for residential use.  There is no dispute; the applicant cannot use either of 
those tracts for residential parking.  The 2017 Declaration of CC&Rs prohibits residents on Lot 2 
from parking on the Ackerly and Providence Tracts.   
 
It appears staff read SDC 16.94.010 to mean that if a residential use is part of a mixed-use 
development, it can automatically use the parking reduction provision for shared parking and 
consider uses on other tracts as primary regardless of whether the residential use has any rights to 

 
2 State v. Gaines, 346 Or 160 (2009). 
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park on those tracts.  The code text does not support that position.  Moreover, sound reasoning 
undercuts such a position.  If an applicant for residential or other uses were allowed to reduce the 
required parking claiming that a use in the same development is primary even though the applicant 
has no right to use the parking on the other portions of the development, the city would have many 
under parked developments.   
 
Another flaw in Deacon’s position and the parking analysis Kittleson prepared is how Deacon and 
Kittleson look at the overall parking that is available.  As Mr. Petersen illustrates, even if one gives 
Deacon the benefit of the parking reduction, Kittleson’s own numbers show that there is not 
enough unrestricted parking on the Deacon Tract for the apartments and other uses.  There is a 
deficiency of 39 spaces.  To reach the conclusion Deacon and Kittleson desire, one has to assume 
that those 39 spaces will always be used only by invitees and guests of the uses on the Deacon 
Tract.  Those spaces are not eligible for residential parking.  Without some enforceable restriction 
on the apartment parking, we believe it is unreasonable and inappropriate to make the assumption 
Deacon needs.   
 
The correct application of SDC 16.94.010 impacts the current application in at least two material 
ways.  First, the current parking analysis upon which the applicant seeks approval is based on the 
premise that the applicant needs only 110 total off-street parking spaces for the proposed 
apartments.  That is not the correct number; the applicant needs either 122 or 123, depending on 
which staff number is used.  The applicant has not demonstrated how the parking requirements are 
satisfied using the correct minimum.  
 
The second problem with parking is the overall shortage in parking on the Deacon Tract and the 
need to use parking on the Providence Tract.  As we noted above, Deacon’s own study reveals that 
if the applicant looks only to the Deacon Tract, upon which it has the right to have residential 
parking, there are insufficient parking spaces.  The applicant’s study shows that to meet the total 
minimum number of spaces, the applicant must use parking on the Providence Tract.  Yet, it has 
not provided proof that it has the legal right to use that tract for residential parking and it is not 
reasonable to assume only non-residential users will need that parking.     
 
Very truly yours, 

HATHAWAY LARSON LLP 
 
s/ Christopher P. Koback 
 
Christopher P. Koback 
 
CPK/ep 
 
Enclosures 
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