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3.12.010 Purpose

The City
provides
purpose
Jobs tha
and the community which must further subsidize emplo

employees health care, housing, nutrition, energy assis

C¡ty nás a responsibility *h"n siending public money to set a community standard that promotes workers

living above the poverty line. Therefore-, contractors, Lubcontractors or other recipients of City financial

assiãtance snouiO pay ineir employees nothing less than a living wage as defined by this chapter'

3.12 Living Wage

3.12.020 Definitions

For the purpose of this ordinance the following definitions shall apply

A. ',Employee" means any pefson who is employed as an employee of a

service contractor or a recipient, or who is a recipient subcontractor or

independent contractor of a service contractor, Or subcontractor on a service

conttact with the City, for all employment hours spent performing the duties

required pursuant to the service contract, or by a recipient or a subcontractor of

a recipient who spends 50o/o or more of the employee's compensated time in a

month working on the project or portion of business that received City

financial assistance.

"Employee" does not include:

1. Employees outside the state of Oregon;

2. Employees who are hired as temporary oI part-time employees and

who are Lmployed for a total of less than 1040 hours in any twelve

month Period;

3. Employees participating in bona f,rde training programs such as

welfare-to-work (state), work study (educational institutions), certified

apprentice programs or on-the-job training program of no more that 18

months;

4. Volunteers and quasi-volunteers (who may receive a stipend);

5. Employees who are under l8 years of age, employed by a non-profit

entity ior after school or surnmer employment or as a trainee for a period

ofnot longerthan 120 daYs;

6. Employees who are standing by or on-call according to the criteria

SQoctal f¡¡4.establisnea uy the Fair Labor standards Act,29, U.S.C. Section 201'

Gov. Body
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This exemption shall only appty during the time when the employee is

actuallY standing bY or on'call; or

7. Anemployee subject to a bona fide collective bargaining agreement.

B. "Employer, means the City of Ashland including the Parks and Recreation

Department and any person who is a recipient, contractor, or subcontractor and

who emploYs emPloYees'

"Employer" does not include other governmental agencies or quasi-

govemmental agencies, which have publicly elected boards or commissions'

C. "Person" means natural pefson, joint venture, joint stock company,

partnership, association, club, company, corporation, business, trust or

organization'

D. "Recipient" means any person who receives financial assistance from the

city, including direct gfants, loans, waiver of city fees or other valuable

consideration in an amount of more than $18,703 in any twelve month period'

This amount shall be adjusted annually, effective June 30, to reflect increases

during the preceding year (Januafy through December) in the consumer Price

Index - Urban Wage Earners, as published by the U.S. Department of Labor,

Bureau of Labor Statistics. Recipient does not include a private employer with

less than ten employees who receives a tax abatement or subsidy.

"Financial assistance" does not include:

1. The purchase ofgoods or other property;

2. The lease or rental ofgoods or other property;

3. payment to provide services for the occasional meeting, reception, or

similar function;

4. payments under contracts subject to prevailing wage requirements in

ORS 279.348 to 279.380; or

5. City staffassistance, or an economic benefit as an incidental effect of

city policies, regulations or ordinances'

E. "Safety net services" include:

I ' Temporary, emergency food and shelter;

2.Substanceabuseeducation,preventionandtreatment;

3.Thepreservationofdignityandequalaccesstojustice;
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4. Primary and preventive health care services; or

5. Critical supportive services for families, seniors and victims'

F. "service conhactor" means any person who enters into a service contract

with the City. A "service contract" means a contract to provide services for the

operation of the City or to maintain City property'

A service contract does not mean:

1. The purchase ofgoods or other property;

Z.The lease or rental of goods or other property;

3, payment to provide services for the occasional meeting, reception, or

similar function;

4. Those contracts subject to prevailing wage requirements in oRS

279.348 to 279,380; or

5. Contracts involving payment of less than $18,703. This amount shall

be adjusted annually, effective June 30, to reflect increases during the

p....âi'g year (January through December) in the Consumer Price

Index - Urban Wage Earners, as published by the U.S. Department of

Labor, Bureau of Labor Statistics. Amendments to such contracts that

increase the contract amount over $18,703 are also not included within

the def,rnition of a service contract unless such amendments are used to

circumvent living wage requirements'

G. "Subcontractor" means any person that enters into a service contract with:

1. A service contractor to assist the service contractor in performing

50% or more of the service work on a project or portion that receives

city funds;

2. A recipient to assist the recipient in performing 50% or more of the

service work on a project or portion that receives city funds'

(uPdated CPI2010)

3.12.030 Payment of a Living Wage

A. All employers covered under this chapter shalt pay employees a "living wage" of wages

and benefits equal to $14.19 per hour (CPI 6/30/13). Benefits, which can be attributed to a

living wage, are limited to health care, retirement, 401k and IRS eligible cafeteria plans

(including childcæe).

3 of 5
7ll5l20l3 2:40 PM



City of Ashland, Oregon - Municipal Code http : //www. ashland. or. us/CodePrint. asp ?Branch=True&CodelD:2090

B. Work presently being performed by City of Ashland employees may not be contracted

out unless the contractor pays employees performing that work a living wage oI the current

City wage, whichever is higher.

C. The wage rate required in section A shall be adjusted annually, effective June 30, to

reflect increases dwing the preceding year (January through December) in the Consumer

Price Index - Urban Wage Eamers, as published by the U'S. Department of Labor' Bureau

of Labor Statistics.

D, Employers subject to this chapter shall post a notice, which notifies employees of their

potential rights under this chapter. Such notice shall be posted predominantly in areas

where it wilt be seen by all employees.

(Updated CPI2013)

3.12.040 Enforcement

A. Compliance with this chap I

provide that upon a violation
out of compliance shall have

after 30 days if the reciPient,

the be availabl

pay lf a reciPie ates

the all contract t'

con eiving City financial assistance or contracting with the

Gity for a period of two Years'

B. An employee claiming violation of this chapter may

vorkers [i.e. with a 1040 hour limit per calendar year],

ential and penalty commencing with the 1041st hour of

employment. The court shall award reasonable attorney's fêes and costs to an employee who prevails in any

such enforcement action.

The damage provision of this section shall not apply if such violatio¡ was deemed to be unintentional on the

part of the employer and the employer paid the required back pay for-each day the violation of this chapter

occurred.

C. The statute of limitations for this chapter shall be two years from the time of the alleged violation of this

chapter.

(Ord 3008,2010)
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A. No employer shall retaliate or discriminate against an employee in his or her terms and conditions of

employmeni by reason of the person's status as an employee protected by the requirements of this chapter'

B. No employer shall retaliate or discriminate against a person in his or her terms and conditions of

employmeni by reason of the person reporting a violation of this chapter or for prosecuting an action for

enforcement of this chaPter.

3.1 2.060 Applicability of Provisions

The provisions of this chapter shall apply to:

A. A contract executed and financial assistance provided after the effective date of this ordinance;

B. A contract amendment executed after the effective date of this ordinance which itself meets the

requirements of this chapter or extends a contract that meets the requirements of this chapter; and

C. Supplemental linancial assistance provided after the effective date of this ordinance which itself meets

the requirements of this chaPter.

D. The council may waive the requirements of this chapter for a recipient or service contractor upon a

finding and determinátion that such a waiver is in the best interest of the City. The Council may waive the

requiËments of this chapter for a recipient or service contractor who provides safety net services, upon

Gouncil acceptance of a three-year plan for achieving the requlrements of this chapter'

3.12.070 SeverabilitY

lf any court of competent jurisdiction declares any provision of this chapter legally invalid, the remaining

provisions shall remain in full force and effect.
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CHAPTER 14:

SAN FRAI{üSCO HEALTH CARE SECURITY
ORDINANCE

Sec. 14.1. Short Title; Deflrnitions.

Sec. 14.1,5. Altemate Provisions.

Sec. i4,2. San Francisco Health Access Program and Reimbursement Accounts.

Sec. 14.3. Required Health Care Expenditures.

Sec. 14.4. Administration and Enforcement.

Sec. 14.5. Severability

Sec. 14.ó. Preemption.
[ìata

te
Gov. Body

1- 15-13

Sec. 14.7. General Welfare. U¿ru 6tns, n¿ss
.B

îqonda ltem Þôlblt#
Sec. 14.8. Operative Date

SEC. 14.1. SHORT TITLE; DEFINITIONS.

(a) Short title. This Chapter shall be known and may be cited as the "San Francisco Health Care

Security Ordinance."

(b) Definitions. For purposes of this Chapter, the following terms shall have the following

meanings:

(1) "City" means the City and County of San Francisco.

(2) "Covered employee" means any person who works in the City where such person qualifies

as an employee entitled to payment of a minimum wage from an employer under the Minimum Wage

Ordinance as provided under Chapter l2R of the San Francisco Administrative Code and has performed

work for compensation for his or her employer for ninety (90) days, provided, however, that:

(A) From the effective date of this Chapter through December 31, 2007 , "at least twelve

(12) hours" shall be substituted for "at least two (2) hours" where such term appears in Section

I of ll '711512013 2:13 PM
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12R,3(a);

(B) From January 1, 2008 through December 31, 2008, "at least ten (10) hours" shall be

substituted for "at least two (2) hours" where such term appears in Section 12R.3(a);

(C) Beginning January 1,2009, "at least eight (8) hours" shall be substituted for "at least

two (2) hours" where such term appears in Section 12R.3(a);

(D) The term "employee" shall not include persons who are managerial, supervisotial, or

confidential employees, unless such employees earn annually under $72,450.00 or in 2007 and for

subsequent years, the figure as set by the administering agency;

(E) The term "employee" shall not include those persons who are eligible to receive benefits

under Medicare or TRICARE/CHAMPUS ;

(F) The term "covered employees" shall not include those persons who are "covered

employees" as defined in Section 12Q.2.9 of the Health Care Accountâbility Ordinance, Chapter 12Q of
the San Francisco Administrative Code, if the employer meets the requirements set forth in Section

12Q.3 for those employees; and

(G) The term "covered employees" shall not include those persons who are employed by a

nonprofit corporation for up to one year as trainees in a bona fide training program consistent with

Federal taw, which training program enables the trainee to advance into a permanent position, provided

that the trainee does not replace, displace, or lower the wage or benefits of any existing position or

employee.

(Ð Nor shall "covered employees" include those persons whose employers veriff that they

are receiving health care services through another employer, either as an employee or by virtue of being

the spouse, domestic partner, or child of another person; provided that the employer obtains from those

persons a voluntary written waiver of the health care expenditure requirements of this Chapter and that

such waiver is revocable by those persons at any time.

(3) "Covered employer" means any medium-sized or large business as defined below engaging

in business within the City that is required to obtain a valid San Francisco business registration

certificate from the San Francisco Tax Collector's office or, in the case of a nonprofit corporation, an

employer for which an average of fifty (50) or more persons per week perform work for compensation

during a quarter. Small businesses are not "covered employers" and are exempt from the health care

spending requirements under Section 14.3.

(4) "Employer" means an employing unit as defined in Section 135 of the California

Unemployment Insurance Code or any person defined in Section 18 of the California Labor Code'

"Employer" shall include all members of a "controlled group of corporations" as defined in Section

1563(a) of the United States Intemal Revenue Code, and the determination shall be made without

regard to Sections 1563(a)(a) and 1563(eX3XC) of the Internal Revenue Code.

(5) "Health Access Program" means a San Francisco Department of Public Health program to

provide health care for uninsured San Francisco residents'

(6) "Health Access Program participant" means any uninsured San Francisco resident,
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regardless of employment or immigration status or pre-existing condition, who is enrolled by his or her

employer or who enrolls as an individual in the Health Access Program under the terms established by

the Department of Public Health.

(7) (Ð "Health care expenditure" means any amount paid by a covered employer to its

covered employees or to a third party on behalf of its covered employees for the purpose of providing

health care services for covered employees or reimbursing the cost of such services for its covered

employees, including, but not limited to: (i) contributions designated or paid by such employer on

behalf of its covered employees to a health savings account as defined under section 223 of the United

States Internal Revenue Code or to any other account having substantially the same pu{pose or efiflect

without regard to whether such contributions qualifu for a tax deduction or are excludable from

employee income; (ii) reimbursement by such covered employer to its covered employees for expenses

incurred in the purchase of health care services; (iii) payments by a covered employer to a third party

for the purpose of providing health care seryices for covered employees; (iv) costs incurred by a

covered employer in the direct delivery of health care services to its covered employees; and (v)

payments by a covered employer to the City to be used on behalf of covered employees. The City may

use these payments to fund membership in the Health Access Program for uninsured San Francisco

residents, and establish and maintain reimbursement accounts fot covered employees, whether or not

those covered employees are San Francisco residents.

(B) A contribution designated or paid to a health savings account or to any other account

having substantially the same purpose or effect which is not irrevocably paid to a third parfy on behalf

of a covered employee, shall not constitute a "health care expenditure" unless all of the following

conditions are met:

(Ð The contribution is reasonably calculated to beneflrt the employee;

(ii) Except as provided in clause (vXa), the contribution remains available to the

employee (and any other person eligible for reimbursement for health care experu;es through the

employee) for a minimum of twenty-four (24) months from the date of the contribution.

(iiÐ On January l,20L2,the account contains an amount equal to the balance in the

account at the close of business on December 31,2011, if any.

(iv) The employee receives a written summary of the contribution, within l5 days of the

contribution which shall include: (a) the name, address, and telephone number of any third party to

whom the contribution was made; (b) the date and amount of the contribution; (c) the date and amount

of any other debits or credits to the account since the most recent written summary provided to the

employee; (d) the balance in the account; and, (e) any applicable expiration dates for the funds in the

account,

(v) If the employee separates from employment with a positive balance in a

reimbwsement account: (a) the balance in the account shall remain available to the employee (and any

other person eligible for reimbursement for health care expenses through the employee) for a minimum

of ninety days from the date of separation, and, (b) the employee shall receive, within three days

following the separation, a written notice, which shall include the balance in the account and any

applicable expiration dates for the funds in the account,
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Notwithstanding any other provision of this subsection, "health care expenditure" shall not

include any payment made directly or indirectly for workers' compensation or Medicare benefits.

(8) "Health care expenditure rate" means the amount of health care expenditure that a covered

employer shall be required to make for each hour paid for each of its covered employees each quarter.

The "health care expenditure rate" shall be computed as follows:

(A) From the effective date of this Chapter through June 30, 2007, $1,60 per hour for large

businesses and $1.06 per hour for medium-sized businesses;

(B) From July I,2007 through December 31,2007, January l, 2008 through December 31,

2008, and January 1,2009 through December 31,2009,the rates for large and medium-sized businesses

shall increase five (5) percent over the expenditure rate calculated for the preceding year;

(C) From January I,2010 and each year thereafter, the "health care expenditure rate" shall

be determined annually based on the "average contribution" for a full-time employee to the City Health

Service System pursuant to Section A8.423 of the San Francisco Charter based on the annual ten county

survey amount for the applicable fiscal year, with such average contribution prorated on an hourly basis

by dividing the monthly average contribution by one hundred seventy-two (I72) (the number of hours

worked in a month by a full-time employee). The "health care expenditure rate" shall be seventy-five

percent (75%) of the annual ten county survey amount for the applicable f,rscal year for large businesses

and fifty percent (50%) for medium-sized businesses.

(9) "Health care services" meatrs medical care, services, or goods that may qualiff as tax

deductible medical care expenses under Section 213 of the Internal Revenue Code, or medical care,

services, or goods having substantially the same purpose or effect as such deductible expenses.

(10) "Hour paid" or "hows paid" means a work hour or work hours for which a person is paid

wages or is entitled to be paid wages for work performed within the City, including paid vacation hours

and paid sick leave hours, but not exceeding 172 hows in a single month. For salaried persons, "hours
paid" shall be calculated based on a 40-how work week for a full-time employee.

(11) "Large business" means an employer for which an average of one hundred (100) or more

persons per week perform work for compensation during a quarter.

(12) "Medium-sized business" means an employer for which an average of between twenty

(20) and ninety-nine (99) persons per week perform work for compensation during a quarter.

(13) "Person" means any natural person, corporation, sole proprietorship, partnership,

association, joint venture, limited liability company, or other legal entity'

(14) "Required health care expenditure" means the total health care expenditure that a covered

employer is required to make every quarter for all its covered employees'

(15) "Small business" means an employer for which an average of fewer than twenty (20)

persons per week perfonn work for compensation during a quarter.

(AddedbyOrd.2lS-06,FileNo.051919, Ãpp.8l4/2006;amendedbyOrd.6g-07,FileNo.070255,Ãpp.41212007;Ord.232'll,Fite
No. I I I 030, App. ll 122120 ll, Eff , n/22l2\l l, Oper. 1 I ll20l2)
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SEC. 14.1.5. ALTERNATE PROVISIONS.

(a) If the City Attorney certifies to the Mayor and the Board of Supervisors that a court of
competent jurisdiction in a lawsuit brought by or on behalf of a Covered Employer has struck down the

provisions of Section 14.1.5, or permanently enjoined their enforcement, then the following provisions

shall become operative on the first day of the next calendar quarter following the City Attorney's

certification.

Notwithstanding any other provision of this Chapter, "health care expenditure" shall only include

an amount irrevocably paid by a covered employer to a covered employee or to a third party on behalf

of a covered employee. An amount that is retained by the employer or that may be recovered by or

returned to the employer shall not constitute a "health care expenditure." An amount paid to a third

party for the purpose of reimbursing a covered employee for expenses incurred in the purchase of health

care seryices shall not constitute a "health care expenditure" unless any unused funds carry over from

quarter to quarter and from year to year and remain available to the covered employee, even after the

covered employee's separation from employment.

Notwithstanding the above, an amount paid as a "health expenditure" may be recovered by or

returned to the employer without losing its status as a "health care expenditure" in the following

circumstances:

(A) A former employee has not made a claim for any of the remaining available funds for 18

months (including a claim made on behalf of any other person eligible for reimbursement from health

care expenses from the former employee's remaining available funds); or,

(B) The covered employee has died.

(b) If the City Attorney subsequently certifies to the Mayor and the Board of Supervisors that an

order enjoining enforcement of the provisions of Section 14.1.5 has been lifted, then the original

provisions shall again become operative on the f,rrst day of the next calendar quarter following the City

Attorney's certification.

(Added by Ord.232-lt,FileNo. 111030, App.1lt22l20rl,Eff. 12/2212011, Oper. llr/2012)

SEC. I4.2. SAN FRANCISCO HEALTH ACCESS PROGRAM ANI)
REIMBURSEMENT ACCOUNTS.

(a) The San Francisco Department of Public Health shall administer the Health Access Program'

Under the Health Access Program, uninsured San Francisco residents may obtain health care from a

network consisting of San Francisco General Hospital and the Department of Public Health's clinics,

and other community non-profit and private providers that meet the program's quality and other criteria

for participation. The Health Access Program is not an insurance plan for Health Access Program

participants.

(b) The Department of Public Health shall coordinate with a third parly vendor to administer
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program operations, inctuding basic customer services, enrollment, tracking service utilization, billing,

and communication with the participants,

(c) The Health Access Program shatl be open to uninsured San Francisco residents, regardless of
employment status. Eligibility criteria shall be established by the Department of Public Health, but no

person shall be excluded from the Health Access Program based on a pre-existing condition.

Participants may enroll themselves as individuals, with the terms of enrollment to be determined

pursuant to Section A.a@).

(d) The Health Access Program may be funded from a variety of sources, including payments

from covered employers pursuant to Section 14.3, from individuals, and from the City. Funding from

the City shall prioritize services for low and moderate income persons, with costs based on the Health

Access Program participant's ability to pay.

(e) The Health Access Program shall use the "Medical Home" model in which a primary care

physician, nurse practitioner, or physician assistant develop and direct a plan ofcare for each Ilealth

Access Program participant, coordinate referrals for testing and specialty services, and monitor

management of chronic conditions and diseases. Health Access Program participants shall be assigned

to a primary care physician, nwse practitioner, or physician assistant,

(Ð The Health Access Program shall provide medical services with an emphasis on wellness,

preventive care and innovative service delivery. The Program shall provide medical services for the

prevention, diagnosis, and treatment of medical conditions, excluding vision, dental, infbrtilit¡ and

cosmetic services. The Department of Public Health may further define the services to be provided,

except that such services must, at a minimum, include: professional medical services by doctors, nurse

practitioners, physician assistants, and other licensed health care providers, including preventive,

primary, diagnostic and specialty services; inpatient and ouþatient hospital services, including acute

inpatient mental health services; diagnostic and laboratory services, including therapeutic radiological

services; prescription drugs, excluding drugs for excluded services; home health care; and emergency

care provided in San Francisco by contracted providers, including emergency medical transportation if
needed.

(g) The Department of Public Health shall also be authorized to use payments made to the City by

employers to satisff their expenditure requirements as set forth in Section 14.3 to establish and

maintain reimbursement accounts from which covered employees may obtain reimbursement of health

care expenditures.

(h) The City Controller shall ensure any required health care expenditures made by an employer to

the City are kept separate and apart from general funds and shall limit use of the expenditures to the

Health Access Program or to the establishment and maintenance of reimbursement accounts from

which covered employees may obtain reimbursement of health care expenditures. If any covered

employee fails to enroll in the Health Access Program or establish a reimbursement account with the

Department of Public Health within a reasonable time, as determined by the Department of Public

Health, the City may use the funds paid to the City and County of San Francisco on behalf of that

employee for the bene t of the health care programs created by this Ordinance, but the City may not

transfer these funds to the City's general fi.urd.

(Added by ord. 218-06, File No. 051919, Ãpp,8/412006; ord, 69-07, Fite No. 070255, App.4/212007)
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SEC. I4.3. REQUIRED HEALTH CARE EXPENDITURES.

(a) Required Expenditures. Covered employers shall make required health care expenditwes to

or on behalf of their covered employees each quarter. The required health care expenditure for a

covered employer shall be calculated by multiplying the total number of hours paid for each of its

covered employees during the quarter (including only hours starting on the first day of the calendar

month following ninety (90) calendar days after a covered employee's date of hire) by the applicable

health care expenditwe rate. In determining whether a covered employer has made its required health

care expenditures, payments to or on behalf of a covered employee shall not be considered if they

exceed the following amount: the number of hours paid for the covered employee during the quarter

multiplied by the applicable health care expenditure rate. The City's Offrce of Labor Standards

Enforcement (OLSE) shall enforce the health expenditure requirements under this Section.

(b) Employer Notice to Employees.

(1) By December I of each year, OLSE shall publish and make available to Covered

Employers, in all languages spoken by more than five percent of the San Francisco work force, a notice

suitable for posting by Covered Employers in the workplace informing Covered Employees of their

rights and the Covered Employer's obligations under the Ordinance'

(2) Every Covered Employer shall post in a conspicuous place at any worþlace or job site

where any Covered Employee works the notice published each year by OLSE. Every Covered

Employer shall post such notices in English, Spanish, Chinese and any other language spoken by at

least f,rve percent of the Employees at the worþlace or job site.

(c) Additional Employer Responsibitities. A covered employer shall: (i) maintain accurate

records ofhealth care expenditures, required health care expenditures, and proofofsuch expenditures

made each quarter each year, and allow OLSE reasonable access to such records, provided, however,

that covered employers shall not be required to maintain such records in any particular form; and (ii)
provide information to the OLSE, or he OLSE's designee, on an annual basis containing such other

information as OLSE shall require, including information on the employer's compliance with this

Chapter, but OLSE may not require an employer to provide information in violation of State or federal

privacy laws. If a Covered Employer uses a health reimbursement account to satisf,i its obligation to

make health care expenditures for any of its Covered Employees, the Employer shall also report to

OLSE the terms of such accounts, including what costs are eligible fot reimbursement.

Where an employer does not maintain or retain adequate records documenting the health

expenditures made, or does not allow OLSE reasonable access to such records, it shall be presumed that

the employer did not make the required health expenditures for the quarter for which records are

l4cking, absent clear and convincing evidence otherwise. The Office of Treasurer and Tax Collector

shall have the authority to provide any and all nonfinancial information to OLSE necessary to fulfill
OLSE's responsibilities as the enforcing agency under this Ordinance. With regard to all such

information provided by the Offlrce of Treasurer and Tax Collector, OLSE shall be subject to the

confidentialþ provisions of Subsection (a) of Section 6.22-I of the San Francisco Business and Tax

Regulations Code.
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(d) If a Covered Employer imposes a surcharge on its customers to cover in whole or in part the

costs of the health care expenditure requirement under this Chapter, the Covered Employer shall

provide to OLSE on an annual basis the amount collected during the l2-month reporting period from

the surcharge for employee health care and the amount spent on employee health care. If the amount

collected from the surcharge is greater than the amount spent on employee health care, the Covered

Employer must irrevocably pay or designate an amount equal to that difference for health care

expenditures for its Covered Employees under this Chapter. OLSE may refer any potential cases of
consumer fraud to appropriate authorities.

(Added by Ord. 218-0ó, Fite No. 051919, App.81412006; amended by Ord, 69-07, File No. 070255, App.41212007; Ord. 232- I I, File

No. f ll030, App. lll22/20ll,Eff.l2l22l20l l, Oper. 1lll20l2)

SEC. I4.4. ADMINTSTRATION AND ENFORCEMENT.

(a) The City shall devetop and promulgate rules to govern the operation of this Chapter. The

regulations shatt include specific rules by the Department of Public Health on the operation of both the

Health Access Program and the reimbursement accounts identified in Section 14.2(9), including but not

limited to eligibility for enrollment in the Health Access Program and establishment of reimbursement

accounts and rules by the OLSE for enforcement of the obligations of the employers under this Chapter.

The rules shall also establish procedures for covered employers to maintain accurate records of health

care expenditures and required health care expenditures and provide a report to the City without

requiring any disclosures of information that would violate State or Federal privacy laws. The rules

shatl further establish procedures for providing employers notice that they may have violated this

Chapter, a right to respond to the notice, a procedure for notification of the final determination of a

violation, and an appeal procedure before a hearing officer appointed by the City Controller. The sole

means of review of the hearing officer's decision shall be by filing in the San Francisco Superior Court

a petition for a writ of mandate under Section 1094.5 of the Califomia Code of Civil Procedure. No

rules shall be adopted finally until after a public hearing.

(b) Dwing implementation of this Chapter and on an ongoing basis thereafter, the City shall

maintain an education and advice program to assist employers with meeting the requirements of this

Chapter.

(c) Any employer that reduces the number of employees below the number that would have

resulted in the employer being considered a "covered employer," or below the number that would have

resulted in the employer being considered a medium-sized or large business, shall demonstrate that such

reduction was not done for the purpose of evading the obligations of this Chapter or shall be in

violation of the Chapter.

(d) It shall be unlawful for any employer or covered employer to deprive or threaten to deprive

any person of employment, take or threaten to take any reprisal or retaliatory action against any person,

or directly or indirectþ intimidate, threaten, coerce, command or influence or attempt to intimidate,

threaten, coerce, command or influence any person because such person has cooperated or otherwise

participated in an action to enforce, inquire about, or inform others about the requirements of this

Chapter. Taking adverse action against a person within ninety (90) days of the person's exercise of
rights protected under this Chapter shall raise a rebuttable presumption of having done so in retaliation

forthe exercise ofsuch rights,
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(e) (1) The City shall enforce the obligations of covered employers under this Chapter,

including requiring restitution to employees where appropriate, and shall impose administrative

penalties upon covered employers who fail to make required health care expenditures on behalf of their

employees within five business days of the quarterly due date, Failure to make a required health care

expenditure shall include making a purported expenditure that is determined by OLSE not to be

reasonably calculated to benefit the employee. The amount of the penalty shall be up to one-and-

one-half times the total expenditures that a covered employer failed to make, but in any event the total

penalty for this violation shall not exceed $100 for each employee for each quarter that the required

expenditures were not made within five business days of the quarterly due date. The $100 penalty limit
shall increase each year by an amount conesponding to the prior year's increase, if any, in the

Consumer Price Index for urban wage earners and clerical workers for the San Francisco-Oakland-San

Jose, CA metropolitan statistical area.

(2) For other violations of this Chapter by employers and covered employers, the maximum

administrative penalties shall be as follows: For refusing to allow access to records, pursuant to Section

14.3(c), $25.00 as to each worker whose records are in issue for each day that the violation occurs; for
the failure to maintain or retain accurate and adequate records pursuant to Section 1a.3(c) and for the

failure to make the annual reports of information required by OLSE pursuant to Sections 14.3(c) and

14,3(d), $500.00 for each quarter that the violation occurs; for violation of Section 14,4(d) (retaliation),

$100.00 as to each person who is the target of the prohibited action for each day that the violation
occurs; and for any other violation not specified in this subsection (eX2), $25.00 per day for each day

that the violation occurs.

(3) The City Attorney may bring a civil action to recover civil penalties for the violations set

forth in subsections (e)(1) and (eX2) in the same amounts set forth in those subsections, and to tecov€r

the City's enforcement costs, including attorneys' fees.

(4) Amounts recovered under this Section shall be deposited in the City's Genetal Fund.

(Ð The City Controller shall coordinate with the Department of Public Health and OLSE to

prepare periodic reports on the implementation of this Chapter including participant rates, any effect on

services provided by the Department of Public Health, the cost of providing services to the Health

Access Program participants and the economic impact of the Chapter's provisions. Reports shall be

provided to the Board of Supervisors on a quarterly basis for quarters beginning July 1, 2007 through

June 30, 2008, then every six months through June 30, 2010, Reports shall include specific information

on any significant event affecting the implementation of this Chapter and also include recommendations

for improvement where needed, in which case the Board of Supervisors or a committee thereof shall

hold a hearing within thirty (30) days of receiving the report to consider responsive action.

(g) The Director of Public Health shall convene an advisory Health Access'Working Group to

provide the Department of Public Health and the Heatth Access Program with expert consultation and

direction, with input on members from the Mayor and the Board of Supervisors. The Health Access
'Working Group shall be advisory in nature and may provide the Health Access Program with input on

matters including: setting membership rates; designing the range of benefits and health care services for

participants; and researching utilization, actuaries, and costs.

(h) The Department of Public Health and the OLSE shall report to the Board of Supervisors by

July 1 , 2007 , on the development of rules for the Health Access Program and for the enforcement and
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administration of the employer obligations under this Chapter. The Board of Supervisors or a committee

thereof shall hold a hearing on the proposed rules to ensure that participants in the Health Access

Program shall have access to high quality and culturally competent services.

(AddedbyOrd.218-06,FileNo.05l919, App,8l4l2006;amendedbyOrd.6g-07,Fi|eNo.070255,App.412/2007;Ord.232'll,File
No, l l l 03 0, App. l l /221201 1, Btr. l2l22l20 l l, Oper, l l l l20l2)

SEC. T4.5, SEVERABILITY.

Ifany section, subsection, clause, phrase, or portion ofthis Chapter is for any reasonheld invalid or

unconstitutional by any court or Federal or State agency of competent jurisdiction, such portion shall be

deemed a separate, distinct and independent provision and such holding shall not affect the validity of
the remaining portions thereof. To this end, the provisions of this ordinance shall be deemed severable.

(Added by Ord. 218-06, File No. 051919, App. 8/4/2006)

SEC. T4.6. PREEMPTION.

Nothing in this Chapter shall be interpreted or applied so as to create any po'wer, duty or obligation

in conflict with, or preempted b¡ any Federal or State law.

(Added by Ord. 218-06, File No. 051919, App. 8/4/2006)

SEC. I4.7. GENERAL \ryELFARE.

By this Chapter, the City is assuming an undertaking only to promote the general welfare and

otherwise satisfr its obligations to provide health care wtder applicable law This Chapter should in no

way be construed as an expansion of the City's existing obligations to provide health care under State

and Federal law, and the City shall set all necessary criteria for enrollment consistent with its legal

obligations. The Cþ is not assuming, nor is it imposing on its offrcers and employees, an obligation for

breach of which it is liable in money damages to any person who claims that such breach proximately

caused injury. To the fullest extent permitted by law, the City shall assume no liability whatsoever. To

the fullest extent permitted by law, any actions taken by a public officer or employee under the

provisions of this Chapter shall not become a personal liabitity of any public offtcer or employee of the

City.

(Added by Ord. 2 I 8-06, Fite No. 05 1 9 I 9, App. 81 412006)

SEC. 14.8. OPERÄTIVE DATE.

This Chapter shall become operative in three phases. The day this Chapter becomes effective,

implementation of the Chapter shall commence. The Health Access Program shall become operative on

July 1, 2007. Any requirements on employers for which an average of fifty (50) or more persons per

week perform work for compensation during a quarter shall become operative on January 1,2008. Any
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requirements on employers for which an average of from twenty (20) to forty-nine (49) persons per

week perform work for compensation during a quarter shall become operative on April 1, 2008. This

Chapter is intended to have prospective effect only.

(Added by Ord. 218-06, File No. 051919, App.81412006; Ord, 72-07, File No. 070354, App.41212007)

Dls_claimer:
ffr¡s CoOe of Or¿inances end/or any other documents thet appear on this site may not reflect the most cuffent legislation adopted by the

Municipality. American Legal Publishing Corporatíon provídes these documents forÌnformational purposes only. These documents should not

be relied upon as the definitive authority for local legislation. Additionally, the formatting and pagination of the posted documents varies from

the formatting and pagination olthe official copy. The official printed copy of a Code of Ordinances should be consulted priorto any aclion

being taken.

For furlher information regarding the official version of any of thís Code of Ordinances or other documents posted on this site, please contact

the Municipality directly or contact American Legal Publishing toll-free at 800-445-5588.

@ 2013 American Legal Publishing Corporation
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1.800.445.5588.
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Dc ü*t
ENGROSSED ORIGINAL

ABILL

20-62

IN THE COUNT]IL OF THE DISTRICT OF COLUIVIBIA

To require lalge retailers, locatecl ilr the Distlict ancl whose parent corlpanies gt'oss revelttres

total $ I billior ol rlrore- to pay employees that make less th.au $-50,000 a year a livilg
wage, tùe liviug wage is estal¡lislrecl at $12.-50 a¡r lrour. to exeurpt ti'artcltises fìorn paying
a living wage, to allorv a large retailer to use aly reasornble methodology to pror..ate the

horuly costs of any bencfits that it plovides tor,varcl paymont of thc liviug .wagc, to reqtrile
the District to publish a bulletin announcing the living rvage each year', to martdate a large
retailer post the living ra,age bulletin on theil prernises, to grant the Mayor ot'hìs or her
clesignec' the auttrority to iuspect a lalge retailers records to nlake sure they at'c itt
coutpliance rvith this act. to grant protections to ernployees who exercise their riglrts
nncler this act fi'oln ¡rossit:le letaliatiolr frorn large letajlers, ancl to exetrr¡:t flom lhe
requireruents of this act for foul yeals lalge t'etailers tlmt are cnrretttly opelating iu the

District.

BE IT ENACTED BY THE C]OUNCIL OF THE DISTRICT OF COLUIVIBI¡\, That

tlús act rnay be citecl as the "Large Retailer Accouutabilil.v Act of 2013".

Sec. 2. Findings.

The Council of tbe Dish-icl of Cohunbia fincls (hat:

(t) Ttre Coulcíl of the District of Coltrurbia declares that it is the policy of the

District to prourote livirg tvage jobs to help wolking tàmilies ruake encts ureet ancl pt'otect the

health, satèty and rvelfare oI our couuntuúty.
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(2) Lalge retailers ate becoming an impoÍant soru-ce ofjobs for local resiclents.

By acloptiug living uage stanclalds fol large retailers, the District c?uì ensìue that ecououric

development better ureets the corrunurúty's leecl fbr family-supporting jobs.

(3) The Distlict lns the authority to manclate social and ecolronric policies as lorrg

the p<llic¡, is rationall¡, r'elatecl to a legitirnate state iutelest.

(4) Tlrere are lhlec lesititnate irrterests in lequiring lar¡re retailels to pay a livíug

rvage r,vhich are:

(A) Save the Distríct govenunent money on costs associatecl rvith social

services;

(B) Exparxl the Dishict's econoruy by augurenting spencling by Distlict

lesiclents who would eamt â liviug rvage; and

(C) Plovide a highel incorne to District resideuis so they car bettel' afforcl

to live iu the Disttict.

(5) Retailers tliat pay living wages ancl provide afforclable healtli benefits face

growing presstlle to cut l-rack rvhen their conpetitors ale pennittecl to pay low wages alrd ofiel'uo

benefils. The tesull cotrlcl be increased cr:sf s 1o the Distr-icl wheu btsinesses that provide health

care to theil enployees at'e replacecl by busiuesses that clo not ancl iusteacl I'eIy or cþ health

clìnics, public hospitals, alcl publicly functed proglaurs such as Mecllcnicl to provicle health care

to theil employees.
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(6) A living wage r.voulcl plovide a fhmily r¡lore incorne, rvhich iu trtt'tt wotrlcl

recltrce tlre Earnect Income Tax Credit they leceive fi'on the District governtnent. A family

rvoulcl r-ely urore orr'ù¡age iucoure and less on govemrnerrt tax subsidies to tnake etcls meet.

(7) Plovicling full-tirne employrnent with a living rvage would lift two-thirtls of

Disfict rvorlting poor farnilies out of poverty zurcl help thern get otÏ the Teutporary Assistaltce f'or

Neecly Families prograür.

(8) Requiling a living rvage woukl r:.ot only give more uìoney to rvorking taruilies

when they teed it nost, but it woulcl be a positive irupact on the District's ecotlollly. Lorv-r,vage

workels are rtole tikety than any other income group to spend any exha earli¡rgs irnmediately on

previotrsly utraf'fbrdable basic reeds ol services,

(9) A lìving rvage r,vorrld help shifì rsverlles that rvould t¡e macle from bttsiuesses

that are lot located in the Distlict to District resicleuts theleby attpunelting their speucliug power.

In turn, District resiclents'woulcl speud those extra fturcls witlún the District on goocls aucl

services. The iucreased spendiug rvoulcl boost the econoüy and ct'eate jobs.

(10) States tlmt have nranclated higher lniuinum wâges ltave seen growtlt in

eur¡tlo1,¡¡s¡1¡ 50%o glealcr lhan in sla{es rvhclc lhe lecleral ntittitrlttttt wnge ptevails.

(t l) Retail emplol,ruent grer,v by 6.I9'ô iu the states with a highel utittinnul rvage

vers¡s l.9o/o ittstates rvith a lorver rninimurn r.vage.

(12) The cost of living irr the District is a real haldshþ t-or low-wage workers.

The Dish'ict is lhe ¡ri¡rth rrrost expensive city in the United Statcs to l'eside.
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(B) Does uot inclucle any managerial or adninistrative employees

receiviug ruole than S50,000 pel'yeat in wages, salary, bomm, conrurissio¡r ol other

cornpensatiou fi'oru a large retailer'.

(4) "Franchise" meâns art express, irnplied, olal or wlitteu aetreernent in r.vhich;

(A) A francltisee is Eanted the riglrt to engage in the business of offeriug,

selling, or distlibtrting goocls or selices under a ruarketing plan or systenr prescribed in

substantial par:t by the fi'anchisor;

(B) The operatiou of the busiuess rurcler the rnalketing plal or system is

associated sttLlstarrtialll. with the ttadernark. service uralk, tracle lìante, logotype, advertising, or

oLhcr courr¡:ercial syrnbol that designates the fi'anchisor'<¡l'its aftiliate; arrcl

(C) The fi'anchisee ru.ust pay clirectly or indirectly a lranchise fee to lÌe

f,anchisor.

(5) "Flauchisee' uf eâns a person to whorn a fi'alchise is grantecl.

(6) "Fralchisol'" lìtealts â person rvho gralts a ñ'anchise.

(ÇJ.argertlai'leÊ:nren¡ts-nrry-bu*iruss3xetuCingr-th+nelds{resr+r,hieh-èpemt€-â

retaílsterc-leedeCr#ithiü+he¿eeg+ftplue-betnrdatiereÊflreÐisteiet-where-fh+perenleonrpntyh

is:-

þ'ithirr the geoqlaphic boundaries of the District. whele:
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f8ì ItPelerrf colnr'rârìv'r rìre2rìs ã otìrnìorì llareilt as clefirred in 26Il S C Ñ I 563

rgl "RF_ ' nleafls a real estate investment tnrst as clefinecl in 26 U.S.C. ñ 856.

(10) "Retail stor-e"

lAl Menrrs a blrsirress sells soocls in srnaller cluautities tha¡r the

tnsiness blrys with a view to profit.

lR'ì Does no inchrde convention.s^ credit rurions- echrcationaI

iustihrtions. fi'anchisee.q. hosnitals hotels savinqs instihrtions and rrade shorvs

Sec. 4. Livirrg wages ancl treuetìts.

(a) Large retailers sltall provide eüployees art hoully compensâtion pâckâge lvith a vah¡e

of no le.ss thru the living wage,

(b) Large retailers may provicle new etrployees minimuur compeusation of rrp to $2.00

less than the living wage for the tirst 90 calendar clays after the ernployee's clate of hile.

(c) Tlie Mayor shall establish living wago tâtes âccorcting to the tbllorvirrg guidelines:

7
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(l) Bcgiuning, on the effective date of this act, the living wage rate shall be an

horuly rate of $12.50.

(2) No latel than Jamrary I of each successive year, the liviug wage rate shall be

increased rn proportion to the íncrease duriug the prececling twelve ruonth.s, if any, in the

Consurner Price Inclex for All Urban Corrsu¡nels in the Sy'ashinglon lvletropolital Statistical

Alea, as publislrecl by lhe U.S. Bure.au ol'Lat¡or St.alistics of the Unitecl States Departnrenl of

Latror.

(cl)(l) The proratecl hourly cost of aly benefits that a large letailet' cltooses to provide an

erlployee may be credited towalcl payruent of the minimurn hourly cornpensation lequired uuder

this act, providecl thât this provision shall not be coustrrred as arnerrcling or superseding aly other'

applicahle District ancl federal rva¡le laws-

(2) A lalge retailer lnay use any reasonatrle methoclology for detenniníug the

horuly clollar vahre of aly benetits proviclerl ancl nay, at its election. use each quartet', month or

pay period as the televarrt perioct t'or calculati¡rg the plorated hourly value of any benefits

proviclerl.

(e) The provisions of this section ruay be waived by the wrilleu terms of a bola licle

co llective [:alga ining agreernent.

Scc. 5. ErnÞlovment of District resiclents.

orrc ol urorc ol'llro f'ollolving I)istrict agclrcics:
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I I ì T)cnarfrn of lf urtrlovnìeut Se¡vi ces:

12l T)errarlrnenf of Human s Income Maintenance Adrninistration:

(3 ) Chilcl and Familv Services Teet Services:

ì T)errnltrncrrt of Ynrfh Reh teti on Yollth arlrl Farn ilv F.rnnorverrn errt'4

l5) Dep¿lrueul orr Disal¡ilit y Servicesì anc{

16) Ollïcc on llo-cn Irv nntl Iìoltu'trirrq ('iIizcus Âllirirs.

Sec. 6. Nol.ice, ¡:osting ancl payloll recot'ds.

(a) By December I of each year', the Mayor shall publish ancl make available to large

retailels, in English ancl Spanish, a notice suitable fbr posting by large retailers in the workplace

iulonrring eurployees of tlte culent living wage and benetTts late, which shall take eftèct on

January I of the followin-e year, ancl of lheil riglrls under this act.

(b) Every lzu'ge letailer shall post iu a couspicuous ¡llace at aüy workplace oliob site

wirere zur employee !\¡orts the notice lequirecl b)' subsectiou (b) of this section.

(c)(l) Large retailers sltall letain payroll and beuefits records pertairúng to eruployees fbr

a peliocl o1'f'oul yeals, arrcl shall allorv the Mayol access to such lecords to rnorritol corrrpliauce

u.illr lhq requirentenls of llris acl.

(2) Lalge retailers sball ¡lerurit an employee ol au eurployee's desiglatecl

t'eplesentative to ìnspect the lalge retailer's payroll and benefits pertairúng to tlie ernployee.

(d)(1) Where a lalge retailer does not maintain or retairr aclequate tecorcls documenting

9



ENGROSSED ORIGINAL

wa-qes paicl or cloes not allow the Mayol reasonatrle accBSS to such record.s, there shall bc a

lebuftable ¡rlesurnption that the large letailer has not ¡raid the liviug rvage.

(2) Tliis prestun¡:tion ruay be ovefconle if the large retailer proves bv clear aucl

corn,íucing evidence that the lalge retailer has paicl the living wage.

Sec, 67. I']rohit¡ition agailst retaliation,

(a) It shall be unlarvfrrl fol a large retailer to cliscrimiuate in zury ¡nírnnel' or take aclver-se

action against au eurployee in retaliation for exelcising riglrts protectecl urder this act or for

iulbnuing othel eurployees of any legal rights rurcler fecleral or Distlict, to the extent that such

plotection is pennittecl by t'ederal or Dish'ict larv.

(b) Ilights protectecl under this act include, but are not linited to:

(l) The righl to lile a complaint or infbnn any peñon aborLt any paff¡r'5 allegecl

tuoncompliance \,vith lhis act or any other federal ol Distlict law: and

(2) The light to int'omr arÐ, per,son of his or het'¡rotential lights under thi.s act or

othet' larvs artcl to ¿rssist art ernployee iu asselting such riglrts.

(c) Protections of this act shall apply to arry pelson who nristakeuly, but in goocl fàith,

alleges noncompliarrce with this acl ol any other larv.

(cl) Taking aclverse action against a person within 90 clays of the employee's exercíse of

riglrts plotected urcler this act shall laise a rebuttable presrurption of liavirrg clone so in

letaliation fol the exelcise of such liglrts.

Sec. 7t. Impleruentatiou ¿urd euforcenrent.
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(a) The Mayol, prrrsuant to Title I of the Dish-ict of'Columbia Adruiuistrative Procedute

Act, approvecl October 21,1968 (82 Stat. 1204;D.C. Offi.cial Cocle 5s!-Jg1 et. seq.) shallissue

rules to irnpleruent the provisions of this act.

(b) This act shall be enf'olcecl pursùant to the Mirrirnum Wage Act Rovisiou Act of 1992,

cffective Mzu'ch 25, 1993 (D.C. Larv 9-248; D.C. OIIìcial Code S 32-1001 et, sec¡.).

(c)(l) An employee or similarly sihrated enrployees injrrrecl by violalion ol'this act sl¡all

be eutitlecl to naiutain an action in any couft of competeut jruisdictior to lecover trnpaid

eompeusation, damages, ancl other appropriate reliel-.

(2) A prevaitirrg plaiutiff in such arr actiorl shall be entitlecl to r-ecover fi'otu the

Iarge retailel his or hcr expcrrscs irr brirrgirrg the actiort, includirrg reasouable attontey's f'ees artcl

costs of thc action-

(3) The leneclies set tbrlh hereiu are not exclusive of any other remedies available

at law, ancl none is a prerequisite fol prusuilg another reuecly.

(cl) Any waiver by al inclividual of auy of the provisions of this act shall be deertred

contrary to putllic policy aud shall be voicl and unenf'orceable. except tltat euiployees âre lìot

balred û'olil enlelin¡r, iuto a rv¡'illeu v¡rlicl colleclive balgainilìg irgreernert lr.aivittg plovisíoLrs oI

this act if srrch waiver is set forlh in clenr ancl unambiguotts tet'ms.

(e) This act shall be libelally construed in favor of its purposes. If any ptovision ot'

applicatiorr of this act is declaled illegal. invalicl or inoperative. irr rvhole ot itr pat't, by an1, ss¡¡¡¡

of conrpetertl ju'isdicfiorr, the rernaitrirrg plovisiorls ancl poltious theleof shall rcmailt i¡r fhll force
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ExhiÞlt #

MEMORANDUM

Sherwood Special Committee

É-Êft n
Heather R. Martin, Offrce of the City Attorney

SUBJECT: Living Wage Issues

DATEr July 15,2013

As discussed at the last Sherwood Special Committee meeting, below are different options for
employee benefits/living wage ordinances for the City.

As an initial matter, it should be noted that these provisions should appty to all similarly situated
businesses in Sherwood and should not target specific businesses.

1. Living Wage - ORS 653.017 prohibits local govemments from enacting minimum wage
requirements except: (1) for public employers; (2) through its public contracts or; (3) as a
condition of the local government providing direct tax abatements or subsidies for private
employers with l0 or more employees. An example of a living wage ordinance from
Ashland that meets state requirements is attached.

Given the limitations of ORS 653.017, the City would not be able to require big box
retailers to pay above the current state minimum wage which is $8.95.

2. Benefit Wages - San Francisco passed the Health Care Security Ordinance in 2006
which was expanded in subsequent years and requires employers to pay a minimum
amount of money per hour worked to cover employees' healthcare expenses. For 2013,
employers subject to the ordinance with 20-99 employees must spend at least $1.55 per
hour worked on employee healthcare expenses. For employers with more than 100
employees, $2.33 an hour is the minimum required expenditure on healthcare expenses.
The ordinance allows employers to meet the minimum expenditure requirements by
paying into one of the following:

o Private health insurance plans (healthcare premiums)
o SF's Health Access Plan "Healthy San Francisco"
o HSA, HRA, FSA or Medical Reimbursement Plan
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o Cash reimbursement to covered employee for qualified healthcare services (as

defined by IRS code 213)
o Payment to service provider on behalf of covered employee

A requirement to pay employees a set amount of money for benefits would likely run
afoul ORS 653.017 as "wages" is defined as "compensation due to an employee by
reason of employment, payable in legal tender of the United States or check on banks
convertible into cash on demand at full face value, subject to such deductions, charges or
allowances as are permitted in ORS 653.035." This office would need to do more
research on this subject or look at other options - i.e,, requiring benefits in lieu of
payments to the employees if benefits are not interpreted as "wages" under ORS 653.017.

3. Sick Leave Requirements - Portland recently enacted an ordinance that requires all
employers to provide sick leave for employees - up to 40 hours per year. Employers
with 6 or more employees are required to provide paid sick leave (employer with five or
fewer employees can provide unpaid leave). The state Bureau of Labor and Industries
(BOLD will enforce the requirement under administrative rules to be adopted by
Portland. In addition, BOLI will enter into an IGA with Portland to further define their
role in the process. Unfortunately, this process is still undefined as the administrative
rules and the IGA have not been drafted so there is no way to determine what the fiscal
impact would be or how this witl work in practice. One critical distinotion is that sick
leave provisions can be interpreted under a wage and hour analysis - this system is
already in place at BOLI due to its enforcement of the state's wage and hour laws.

4. Proportional benefrts for full and part-time employees - Without doing in-depth
research, it appears on the surface that this type of ordinance may be preempted by the

federal Employee Retirement Income Security Act (ERISA) because it would require an

employer to offer certain health care benefits in Sherwood that it does not offer to
employees in other locations. ERISA establishes a comprehensive scheme of federal

regulation regarding employers' benefits, including employee benefit plans (i.e., health

care, retirement). One of ERISA's primary objectives is to provide a uniform regulatory
regime for employee beneflrt plans þarticularly for multi-state employers) and it broadly
preempts any and all state (including local) laws that might relate to any employee

benefit plan covered by ERISA. Before adopting this type of ordinance, we will need to
research the potential legal implications and obtain the advice of an attomey who is well-
versed in ERISA issues as this is a very complex area of the law.
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5. Fair Share - Fair share regulations typically require employers with employees who

receive state assistance such as food stamps, Medicaid, etc. to cover those costs so

that they are not borne by state taxpayers.

If an ordinance is structured so that it does not impact any employer-provided

benefits (i.e., health care), the City may be able to adopt an ordinance of this type.

However, several states (Hawaii and Maryland) and one county (Suffolk County,

New Yorþ passed similar laws that were later struck down by the courts. In each

case, the law would require the employer to pay for health care costs covered by the

state. Those laws were found to be preempted by ERISA because even if the law did

not require the employer to revise its health care benefits, the practical result was that

the employer would need to offer different benefrts to employees in those

states/localities to avoid paying into the state system. Here again, we will need to do

more research and an ERISA expert would need to be consulted.

I look forward to discussing these and other issues in more detail with the Special Committee

this evening.
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