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RESOLUTTON 2013-034

A RESOLUTION CREATING A SPECIAL COMM¡TTEE TO ADVISE THE CITY
COUNCIL ON POSSIBLE REFERRAL TO VOTERS OF ORDINANCES

ESTABLISHING NEW BUSINESS REGULATIONS

WHEREAS, Shenryood residents have suggested to the City Council that it consider
adoption of new ordinances to regulate the conduct of businesses in at least three
respects; and

WHEREAS, the City Council wishes to solicit advice from its citizens and business
owners concerning options about the purpose, nature, scope and duration of such
possible regulatory ordinances; and

WHEREAS, the CÍty Council wishes to create a special committee to advise it on such
ordinances and referralto CiÇ voters; and

WHEREAS, the City Council wishes to consider referring any such business regulatory
ordinances to a City election at the November 5,2013 state election; and

WHEREAS, the special committee must make timefy recommendations to the City
Council for it to submit ballot measures to City voters at the November 5,2013 election.

NOW THEREFORE, THE CITY OF SHERWOOD RESOLVES AS FOLLOWS:

Section l. A special committee is hereby created for the purpose of advising the City
Council on the possible referral to City voters of new ordinances regulating
the conduct of businesses within the City.

Section 2. The special committee will have nine members appointed by the City
Council. At least five members will be residents of the City. Four
members must conduct business wÍthin the City, but need not be City
residents. Appointments to the special committee shall be made by
resolution of the Gity Council.

Section 3. The special committee is an official public body governed by Oregon
Public Meeting Law and other applicable statutes. Minutes shall be kept
of all committee meetings in accordance with applicable law.
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Section 4.

Section 5.

Section 6.

The Special Committee will appoint a special committee chair and vice-
chair to preside at the committee's meetings. The committee will
determine the time and place of its meetíngs. The committee will hold as
many meetings as required to complete its work. A majoriÇ of the
committee will be its quorum. The City Manager will provide or designate
staff support for the committee. The City Attorney office will provide legal
advice to the committee.

The special committee will make a written and oral report and policy
recommendations to the City Council at the first Council Meeting in August
2013. The terms of the special committee members will end at the
conclusion of that meeting.

The City Council will receive and consider the report and
recommendations of the special commiüee and determine whether to refer
ballot measures to City voters. The City Council must file any such
measures with the Washington County elections office by September 5,
2013, in order for them to qualify for the November 5, 2013 election.

Section 7. CiÇ Council may choose to dissolve the committee at any time,

PASSED AND APPROVED this 18th day of June, 2013.

Bill Middleton, Mayor

Attest:

uD¿ th.,á ISvt¡6tvturpnv,@

Resolution 2013-¡oc¡<

June 18,2013
Page 2 of 2



d
Ítone oJ rheTùahtln Nn Nanwl Wtdl!ft R$qe

RESOLUTTON 2013-035

A RESOLUTION APPOINTING II'IEMBERS TO A SPECIAL COMMITTEE TO ADV¡SE THE CITY COUNCIL ON
POSSIBLE REFERRAL TO VOTERS OF ORDINANCES ESTABLISHING NEW BUSINESS REGULATIONS

WHEREAS, at the June 12, 2013 the City Councif heard comments from the community related to ordinances that
citizens proposed to establish new business regulations; and

WHEREAS, the City Council adopted Resolution 2013-A34 at their June 18, 2013 meeting to form a special
committee to advise the City Council on possible referral to voters of ordinances establishing new business
regulations; and

WHEREAS, Resolution 2013-034 indicates the committee with be comprised of 9 members appointed by the Ci$
Counc¡|, at least five members will be residents of the City and four rnembers must conduct business within the
City, but need not be City residents.

WHEREAS, the City Council solicited applications which were reviewed by the Mayor, the Council President and
the Assistant City Manager; and

WHEREAS, below are the applicants selected to serve on the special committee.

NOW THEREFORE, THE CITY OF SHERWOOD RESOLVES AS FOLLOWS

Section l. Resident representatives :

Beth Cooke
NaomiBelov
Meerta Meyer
Doug Scott
Dave Robins

Representatives whom conduct business:
Lawrence O'Keefe
Nancy Bruton
Rachel Schoening
Alicia Shaw

Section 2: This Resolution shall be in effect upon its approval and adoption.

Duly passed by the City Council this 2nd day of July 2013.

Attest:

hy, CMC,

Resolution 2013-035
July 2,2O13
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A QUICK
REFERENCE GUIDE
TO OREGON'S
PUBLIC MEETINGS
LAW

For local and state officials, members
of Oregon boards and commissions, citizens,
and non-profit groups

This guide is published as a public service by

Open Oregon: a Freedom of information Coalition
and the Oregon Attorney General's office.
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A Time Saving Reference

This guide is brought to you free of charge as a joint project
between Open Oregon: A Freedom of lnformation Coalition and
Oregon Attorney General Hardy Myers. Funding for this booklet
came from the National Freedom of lnformation Coalition
through a grant from the John S. and James L. Kníght
Foundation.

How to Use This Guide

This summary is intended as a quick reference to the Oregon
Public Meetings Law. The entire law may be found in Oregon
Revi sed Statutes 192.610 Io 192.690. Additiona I i nf ormatio n may
be obtained by sending an e-mail request to info@open-
oregon.com or visiting wwwopen-oregon.com

For a comprehensive analysis of the law, refer to the latest
edition of the Attorney General's Public Records and Meetings
Manual, available for a nominal fee by calling (5O3) 378-2992 or
writíng to Department of Justice, Administrative Services,1162
Court Street NE, Salem, Oregon 97301-4096.

What is Open Oregon?

Open Oregon: A Freedom of lnformation Coalition is a non-profit
educational and charitable organization with a single purpose: to
assist and educate the general public, students, educators, public

offícials, media and legal professional to understand and
exercrse:

. Their rights to open government.

. Their rights and responsibilities under the Oregon public

meetings and records laws.
. Their rights under the federal Freedom of lnformation Act.

Open Oregon is a 501(c)(3) non-profit corporation
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For additional copies of this guide or information
about Open Oregon, contact:

Open Oregon: A Freedom of information Coalition
PO Box l72, Portland, Oregon 97207Ð172
info@open-oregon.com
www.open-oregon.com

Additional resources:
. Oregon Attorney General's Public Records and Meetinqs Manual, available by

calling 503-378-2992 or writing to Department of Justice, 1'162 Court Street NE'

5alem, OR 97301-4096; www.doj.state.or-us/oregonians/pubs.shtml

. Oregon Revised Statures 192.610 to 162.690, the Oregon Public Meetings Law
available in most libraries and on the internet at .www.leg-state.or.us.

. Oregon Newspaper Publishers Association, 503-624-6397. Offers legal advice

to member newspapers ðnd general information about public records and

meetings requirements; wwuorenews.com

. League of Oregon Cities, 1201 Court St. NE, Salem, OR 97301- 503-588-6550;
www.orcities.org

. Association of Oregon Counties,120l court St. NE, Salem, oR 97301. 503-585-

8351; www.aocweb.org

. Oregon School Boards Association, l2ol Court St. NE, Salem, OR 97301. 503-

588-2800; www.osba.org

. Speciaf Districts Association of Oregon, PO Box 12613, Salem, OR 97301-0613'

503-371-8667; www.sdao.com

Open Oregon Board of Directors
Honorary cechairs:
. Dave Frohnmayef

President, University of Oregon
. Bill Bradbury, oreqon Secretary of State

Directors:
. Brvan Brumlev President, Bureau Chiel
The Assoc¡ated Press

. Lisa Phipps, V¡ce Pres¡dent, MaYo[
Rockaway Beach

. Kenneth Lewis, Treasurer
Portlând Attorney

. Judson Randall, Secretary,
Adviser, Student Publications,
Portland State Un¡versity

. Diana Banning, Portland City Arch¡v¡st

. Duane Bosworth, Attorney,
Davis Wr¡ght Tremaine

November 2007

. Therese Eottomly,
Managing Editol The Oregonian

. N¡ck Budn¡ck,
Society of Professional Journalists

. I¡m Doran. Ed¡toc
The Bulletin, Bend, Oregon

. Cindy Gibbon, Multnomah County Library

. Tim Gleason, Dean, University of
Oregon School of Journalism

. Mary Beth Herkert,
Oregon State Archivist

. Laurie Hieb, Executive D¡rector oregon
Newspaper Publ¡shers Associat¡on

. Gail Holmes, League of Women Voters

. Phil Keisling, Former Oregon Secretary
of State, Pro DX

. Kevin Neely, C&E Systems

. Norman Turr¡ll, League of Women Voters
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the public merely because they will not be approved until the
next meeting. Minutes of executive sessions are exempt from
disclosure under the Oregon Public Records Law.

Governing bodies are allowed to charge fees to recover their
actual cost for duplicating minutes, tapes and records. A person

with a disability may not be charged additional costs for
providing records in larger print.

Enforcement

County district attorneys or the Oregon Attorney General's

Office may be able to answer questions about possible public

meetings law violations, although neither has any formal
enforcement role and both are statutorily prohibited from
providing legal advice to private citizens.

Any person affected by a governing body's decision may file a
lawsuit in circuit court to require compliance with or prevent

violations of the Public Meetings Law. The lawsuit must be filed
within 60 days following the date the decision becomes public
record.

The court may void a governing body's decision if the governing
body intentionally or willfully violated the Public Meetings Law,

even if the governing body has reinstated the decision in a
public vote. The court also may award reasonable legal fees to a
plaintiff who brings suit under the Public Meetings Law.

Complaints of executive session violations may be directed to
the Oregon Government Ethics Commission,3218 Pringle Road

SE, Suite 220, Salem OR, 973021544;503-378-5105, for review,
investigation and possible imposition of civil penalties.

Members of a governing body may be liable for attorney and
court costs both as individuals or as members of a group if
found in willful violation of the Public Meetings Law

l4

The Spirit
of Oregons
Public Meetings
Law

Understanding the letter of the Public
Meetings Law is critical. Equally important is
understanding and comm¡tting to the spirit
of that law. Public bodies should approach
the law with openness ¡n mind. Open meetings
help citizens understand decisions and build
trust in government. lt is better to comply
with the spirit of the law and keep
deliberations open.

3



" Government accountabi lity de pend s
on an open and accessible process."

Hardy Myers
Oregon Attorney General

"Public bodies must conduct business
in public - ¡t's really that simple."

Bill Bradbury
Oregon Secretary of State

Honorary Co-Chait Open Oregon

"Oregon needs to protect its tradition
of openness."

o"u" ¡.oinmayer
President, University of Oregon

Honorary Co-Chair, Open Oregon
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The media also is free to report on information gathered
independently from executive session, even though the
information may be the subject of an executive session.

Minutes

Written, sound, video or digital recording of minutes are required
for all meetings.

The meetings law says minutes must be made available within a

"reasonable time" after each meeting, but does not specify the
time. Generally, this time frame should not exceed three weeks.
Minutes must be preserved for a "reasonable time." This is
generally interpreted to be at least one year. Minutes of many
governing bodies are subject to records retention rules and
schedules established by the State Archivist.

Minutes must indicate:

. Members present

. All motions, proposals, resolutions, orders, ordinances
and measures proposed and their disposition.

. The result of all votes by name of each member (except

for public bodies consisting of more than 25 members).
No secret ballots are allowed.

. The substance of discussion on any matter.

. A reference to any document discussed at the meeting.

Minutes are not required to be a verbatim transcript and the
meeting does not have to be tape recorded unless so specified
by law. Minutes are public record and may not be withheld from

l3

. A reporter attends the executive session on the city
council's discussion of the city managels peíormance.
Afterwards the reporter asks a councilor what she thinks
of the city managef s performance. She shares her criticism.
The reporter may use that interview to develop a story,
even though the reporter first heard the information
at the executive session.

Example



9. To discuss matters of trade when the governing body is in
competition with other states or nations.

10. To negotiate with a private person or business regarding public
investments.

11. To discuss matters of medical competency and other matters
pertaining to licensed hospitals.

12. To consider information obtained by a health professional
regulatory board or State Landscape Architect Board as part of an

investigation of licensee or applicant conduct.

13. To discuss information relating to the security of: a nuclear
power plant; transportation of radioactive materials; generation,
storage or conveyance of electricity, gas hazardous substances,
petroleum, sewage or water; and telecommunications and
data transmission.

Media at Executive Sessions

Media representatives must be allowed to attend executive
sessions, with three exceptions. Media may be excluded from:

. Strategy discussions with labor negotiators.

. Meetings to consider expulsion of a student or to discuss
students' confidential medical records.

. Meetings to consult with counsel concerning litigation
to which the media or media representative is a party.

A governing body may require that specific information not be
reported by the media. This should be done by declaration of
the presiding officer or vote. ln the absence of this directive, the
executive session may be reported. Any discussion of topics
apart from those legally justifying the executive session may be
reported by the media.

t2

Oregon's
Public Meetings Law

"Open government" or "sunshine" Iaws originally were enacted
nationwide in the early 1970s because of growing public
unhappiness with government secrecy. As a result, every state
and the District of Columbia enacted laws requiring government
to conduct its business openly, rather than behind closed doors.

Open government laws benefit both government and the public.
Citizens gain by having access to the process of deliberation -
enabling them to view their government at work and to
influence its deliberations. Government officials gain credibility
by permitting citizens to observe their information-gathering
and decision-making processes. Such understanding leads to
greater trust in government by its citizens. Conversely, officials
who attempt to keep their deliberations hidden from public
scrutiny create cynicism, erode public trust and discourage
involvement.

Policy

Oregon's Public Meetings Law was enacted in 1973 to make sure
that all meetings of governing bodies covered by the law are
open to the public. This includes meetings called just to gather
information for subsequent decisions or recommendations.

The law also requires that the public be given notice of the time
and place of meetings and that meetings be accessible to
everyone, including persons with disabilities.

The Public Meetings Law guarantees the public the right to view
government meetings, but not necessarily to speak at them.
Governing bodies set their own rules for citizen participation and
public comment.

5



Who is covered?

Because questions often arise about what groups must comply
with the public-meetings law, it is useful ts look at the definitions
in the law. The law says that any "governing body" of a "public
body" is required to comply. lt offers these definitions:

. A "public body" is any state, regional, or local governmental
board, department, commission, council, bureau, committee,
subcommittee, or advisory group created by the state constitution,
statute, administrative rule, orde[ intergovernmental agreement,
bylaw or other official act.

. A "governing body" is two or more members of a public body
who have the authority to make decisions for or recommendations
to a public body on policy or administration. A group without
power of decision is a governing body when authorized to make
recommendations to a public body, but not when the
recommendations go to individual public officials.

Private bodies, such as non-profit corporations, do not have
to comply with the public-meetings law, even if they receive public
funds, contract with governmental bodies or perform public services.

Public agencíes contracting with private bodies may require a private
body to comply with the law for pertinent meetings. Federal agencies
are not subject to Oregon's Public Meetings Law.

6

. A school board must meet ín public.

. So must most advisory committees that the school
board creates, such as a budget committee.

. But if the school board chair asks several business leaders
to meet with hin to discuss f uture building needs, that
meeting may be held in private.

Example

. A school district contracts with Regence BlueCross
BlueShield of Oregon to provide health insurance for district
employees. The BlueCross BlueShield board of directors
is not required to meet in public.

Example

Executive Sessions Criteria

Executive sessions are allowed only for very limited purposes.
Those include:

1. To consider the initial employment of a public officer, employee
or staff membe[ but not to fill a vacancy in an elected office, or on
public committees, commissions or advisory groups. These sessions
are allowed only if the position has been advertised, standardized
procedures for hiring have been publicly adopted, and the public
has had an opportunity for input on the process. Executive sessions
are not allowed to consider general employment policies.

2. To consider dismissal, dìscipline, complaints or charges against a

public official, employee, official, staff or individual agent, unless
that person requests a public hearing.

3. To review and evaluate the job performance of a chief executive
officer; or other officer or staff membel unless that person requests
an open hearing. Such evaluation must be pursuant to standards,

criteria and policy directives publicly adopted by the governing body
following an opportunity for public comment. The executive session
may not be used for ihe generaf evaluation of agency goals,

objectives, programs or operations, or to issue any directive to
personnel on the same.

4. To deliberate with persons designated to conduct
labor negotiations. The media may be excluded from these
sesslons.

5. To conduct labor negot¡at¡ons if both sides request that
negotiations be in executive session. Public notice is not required
for such meetings.

6. To consider records that are exempt by law from public

disclosure.

7. To consult with counsel concerning litigation filed or likely to be

filed against the public body. Members of the media that are a
party to that litigation, or represent a media entity that is a party,

may be excluded.

8. To consult with persons designated to negotiate real property
transactions' 

'



Executive Sessions

Governing bodÌes are allowed to exclude the public - but
generally not the media - from the discussion of certain
subjects. These meetings are called executive sessions.

Executive sessions may be called during any regulaç special or
emergency meeting. A governing body may set a meeting solely
to hold an executive session as long as it gives appropriate
public notice. Notice requirements for executive sessions are
the same as for regula[ special or emergency meetings.
HoweveI labor negotiations conducted in executive sessions are
not subject to public notice requirements.

Notice of an executive session must cite the specific law that
authorizes the executive session. This authorization also must
be announced before going into the executive session.

Governing bodies may formally specify that the media not
disclose information that is the subject of the executive session.
Governing bodies should not discuss topics apart from those
legally justifying the executive session. Media representatives
may report discussions that stray from legitimate executive
session topics and are not required to inform the governing body
when they intend to do so.

No final action may be taken in executive session. Decisions
must be made in public session. lf a governing body expects to
meet publicly to make a final decision immediately after an
executive session, it should try to announce the time of that
open session to the public before the executive session begins.

to

. City councilors meet in executive session to discuss the
city manager's performance. A local reporter attends.
During the meeting, the councilors discuss whether the city
should put a bond measure on the next ballot. The reporfer
may write a story on the council's bond-measure discussion,
because that discussion was not allowed under the executive
session rules. The reporter may not write about the city
managefs performance.

Example

What is a Public Meeting?

A public meeting is the convening of any governing body for
which a quorum is required to make or deliberate toward a

decision on any mattel or to gather information. Decisions must
be made in public, and secret ballots are prohibited. Quorum
requirements may vary among governing bodies.

Meetings accomplished by telephone conference calls or other
electronic means are public meetings. The governing body must
provide public notice, as well as a location where the public may listen
to or observe the meeting.

Governing bodies must hold their meetings within the geographic
boundaries of their jurisdiction. Howevel a governíng body may meet
elsewhere if there is an actual emergency requiring immediate action or
to hold a training session, when no deliberation toward a decision is
involved.

Federal and state law requires that meetings be held in places
accessible to individuals with mobility and other impairments.
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. A county commission's goal-setting retreat is a public
meeting if a quorum is present and they discuss official
buslness.

. A traininq session for the commissioners is not a public
meeting, unless a quorum is present and the commissioners
discuss official busi ness.

. A staff meeting absent a quorum of commissioners,
whether called by a single commissioner or a non-elected
official, is not a public meeting.

Example

. A library board is free to rotate meetings at different
Iibraries in its district, but it may not meet outside its district

Example



What is Exempt from the Law?

On-site inspections, staff meetings and gatherings of
associations to which a public body or its members belong are
not considered public meetings. Chance social gatherings are
not considered meetings as long as no official business is

discussed.

Also exempt from the Public Meetings Law are:
. Meetings of state or local lawyers assistance committees.
. Meetings of medical peer review committees.
. Meetings of multidisciplinary teams reviewing child abuse
and neglect fatalities.

. Judicial proceedings. Howeve¡ see Oregon Constitution,
Section 10.

. Review by the Workers'Compensation Board and the
Employment Appeals Board of hearings on contested cases.

. Meetings of the Energy Facility Siting Council when it
reviews and approves security programs.

. The Oregon Health and Science University regarding
presidential selection process, sensitive business matters,
or meetings of faculty or staff committees.

. Mediation by the agricultural mediation service program.
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. Three out of five city councilors ìnspect a new landfill site.
Their inspection does not constitute a public meeting, unless
they deliberate toward a decision on a city matter.

. Later,the three city councilors attend a League of Oregon
Cities conference. Again, this is not a public meeting, unless
the councilors discuss official city business.

. That evening,the three councilors chat during a concert
intermission. As lonq as they talk about the music, thís is
not a public meeting- But ìt they stray into discussion of
official city business, then it is.

Example

For some entities, the deliberation process alone is exempt, although
information-gathering and decision-making must be public. This applies
to the State Board of Parole, the Psychiatric Security Review Board, and
state agencies conducting hearings on contested cases under the
Administrative Procedures Act.

Notice of Meetings

Governing bodies must give notice of the time, place and agenda
for any regulaç special or emergency meeting.

Public notice must be reasonably calculated to give actual notice
to interested persons and media who have asked in writing to be
notified of meetings and general notice to the public at large.

Governing bodies wishing to provide adequate notice should
strive to provide as much notice as possible to ensure that those
wishing to attend have ample opportunity - a week to'lO days

for example.

At least Z4-hour notice to members of the governing body, the
public and media is required for any special meeting, unless the
meeting is considered an emergency meeting. Appropriate
notice is required for emergency meetings and should include
phone calls to media and other interested parties. Notice for
emergency meetings must also cite the emergency.

A meeting notice must include a list of the principal subjects to
be considered at the meeting. This list should be specific
enough to permit citizens to recognize matters of interest.
Howeve[ discussion of subjects not on the agenda is allowed at
the meeting.

The State Board of Higher Education plans to discuss
buitding new college campus in Burns. An agenda item
that says "Discussion of public works" would be too
general. lnstead , the agenda should say something like

"Discussion of proposed Burns campus."

Example

9
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Beery, Elsner & Hammond, LLP
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1. Introduction

The Public Records Law (ORS 192.410 to 192.505) and the Public Meetings Law (ORS
192.610 to 192.690) were enacted in 1973. They established state policy that the public is
entitled to know how governments operate. The written record of public business is available,
with sorne important exceptions, to any person. Almost all deliberations and decisions of public
bodies are open to attendance by interested persons. The Laws have been amended many times
at subsequent legislative sessions.

2. Right to Inspect

Under ORS 192.420, "every person" has a right to inspect any non-exempt public record.
Any natural person or any corporation, partnership, f,rrm or association has this right. The
identity, motive and need of persons requesting access to public records are irrelevant unless an

exemption from disclosure allows consideration of those factors. Interested persons, news media
representatives, people seeking access for personal gain, busybodies on fishing expeditions,
persons seeking to embarrass government agencies, and scientific researchers all have equal
footing. See MacEwan v. Holm, 226 Or 27 (1961). The identity and motive of the person
seeking a specific public record may be relevant in determining if a record is exempt from
disclosure under a conditional exemption. ORS 192.501 conditionally exempts certain records
from disclosure "unless the public interest requires disclosure in the particular instance." Many
exemptions in ORS 192.502 require balancing privacy rights, governmental interests, and other
confidentiality policies against the public interest in disclosure. The identity of the requestor and
the use to be made of the record may be relevant in determining the weight of the public interest
in disclosure. ORS 192/20(2) places an additional requirement on a person who is a party to
civil litigation or has filed notice under ORS 30,275(5Xa), V/hen such a person makes a request
for a public record the person knows relates to the litigation or notice, the person must submit the
request to the custodian and the attorney for the public body at the same time.

3. Bodies Subject to the Law

A. Public Bodies

The Public Records Law applies to any public body in the state. ORS 192.410(3) dehnes
"public body" to include every state officer, agency, department, division, buteau, board and
commission; every county and county governing body, school district, special district, municipal
corporation, and any board, department, commission, council, or agency thereof; and any other
public agency of this state. Thus, all state and local government bodies are subject to the records
law, including "public corporations" such as the Oregon State Bar, the SAIF Corporation, and
the Oregon Health Sciences University. State ex rel Frohnmayer v. Oregon State Bar, 30J Or
304 (1989), and Frohnmayerv. SAIF,294Or 570 (1983).

B. Private Bodies

In Marks v. McKenzie High School Fact-Finding Team, 319 Or 451 (1994),the Oregon
Supreme Court determined that a group selected by a private association of school administrators

{00320010; t ¡Public Records & Meetings
Beery, Elsner & Hammond, LLP pc-4



and charged by a public school district board with investigating and making recommendations
about high school operations was not a "public body" within the meaning of public records law.
However, in that case the Oregon Supreme Court held that if a private entity is the "functional
equivalent" of a public body, the Public Records Law could apply to it. The court set forth
several factors to assist with determining whether a private entity is the functional equivalent of a
public body, which included:

o the entity's origin (was it created by government or was it created
independently?);

o the nature of the function(s) assigned and performed by the entity (are these
functions traditionally performed by government or are they commonly
performed by a private entity?);

o the scope of the authority granted to and exercised by the entity (does it have the
authority to make binding decisions or only to make recommendations to a public
body?);

o the nature and level of any governmental financial and nonfinancial support;
o the scope of governmental control over the entity;
o the status of the entity's officers and employees (are they public employees?).

4. Records Covered

The definition of "public records" and the ORS 192.420 policy statement make it clear
that the records law applies to all government records of any kind. The 2011 legislature (HB
2244) expanded the ORS 192.005(5) definition of "public record" to include "any information"
prepared, owned, used or retained by a city, relating to an activity, transaction or function of the
city, or necessary to satisff fiscal, legal, administrative or historical policies, requirements or
needs of the city. Public records are no longer limited to "documents" and need not be prepared
by the city. Records prepared outside government "owned, used or retained" by the city, are

within the scope of the records law. For example, letters written to the city, retained and used by
the city are public records. However, a document prepared by a private entity does not become a

public record merely because a public offrcial reviews the document in the course of official
business. The 2011 amendments confirm that unrecorded spoken communications are not public
records.

Materials prepared and owned by a private company do not become "public records"
when they are in temporary custody of a public ofhcial for purpose of preliminary review.
Public records include any "writing" containing information relating to the conduct of public
business. ORS 192.410(4). "Writing" is broadly def,rned by ORS 192.410(6) to include
handwriting, typewriting, printing, photographing and every means of recording, including
letters, words, pictures, sounds, or symbols, or combination thereof, and all papers, maps, files,
facsimiles or electronic recordings. "Writing" thus includes information stored on computer
tape, microfiche, photographs, films, tape or videotape recordings and virtually any other method
of recording information. The city uses electronic mail (e-mail) for communications. E-mail is a
public record. Even after e-mail messages are "deleted" from individual computer accounts,
they generally continue to exist on computer back-up tapes that are also public records. The city
must make non-exempt e-rnail available for inspection and copying. Note that the Public
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Records Law does not require the city to create public records. This is especially important for
computer-stored data. Although the data in computer programs and printouts generated for use

by the city are public records, the city is not obligated to perform specific computer runs or
manipulate computer data in a requested manner.

5. Inspecting and Obtaining Public Records

Under the records law, the "custodian" of the public records has the duty to make non-
exempt public records available for inspection and copying. The legislature has defined
"custodian" as a public body mandated to create, maintain, care for or control the records. ORS
192.410(l). However, the public body that has custody of a public record as an agent for another
public body is not the custodian, unless the record is not otherwise available. 'When the city is a
custodian of public records received from another public body, it should consult with the other
public body to determine whether the records may be exempt from disclosure. See ORS
192.502(10). The 2007 legislature amended ORS 192.440 to assure more timely disclosure to
interested parties by requiring a response to requests as soon as practible and without
unreasonable delay.

As of January l, 2008, all public bodies must make available to the public a written
procedure for submitting the requests, including at least one person and address to which it can

be delivered along with the methods that will be used to calculate the fees charged.

The city may delay action on a public record disclosure request to consult with the city
attorney. It is reasonable for a record custodian to obtain legal advice before responding to an

extensive public record disclosure request when compliance could disrupt operations. It is also
reasonable for a records custodian to consult with the city attorney about disclosure of
clocuments that appear to be exempt, in whole or in part, from disclosure requirements under law.
Consultation with the city attorney should not be used to merely delay or frustrate the inspection
process.

6. Public Records Exempt from Disclosure

A. Nature of Exemptions

The records law is primarily a disclosure law not a confidentiality law. Exemptions are

limited in nature and scope because state policy favors public access to government records.
When the city denies a records inspection request, it has the burden of proving that the record
information is exempt from disclosure. Oregon courts interpret the records law exemptions
narrowly, and the courts "presume" that exemptions do not apply.

Even though information may meet the test to qualify for exemption from disclosure, it
does not necessarily mean that the city is prohibited from disclosing the information. In most
cases, exemptions do not prohibit disclosure, and the city has discretion to disclose record
information that qualifies for exemption under the law. In only rare cases may the city say,

"This record is exempt from disclosure under the records law, and therefore we may not disclose
it. "
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There are a few instances where a government is barred from disclosing information that
is exempt from inspection under the records law. ORS 192.445 prohibils a public body from
disclosing a home address or personal telephone number if the requirements of that section are
met. The "catch-all" exemption in ORS 192.502(9) incorporates into the records law some other
statutes that prohibit public release of certain types of information such as income tax
information. In addition, the federal law exemption in ORS 192.502(8) incorporates some
federal laws that bar public dissemination of certain types of records, such as student record
information under 20 USC 1232. Release of personal privacy information exempt under ORS
192.502(2) is likely to result in claims against the city, The city attorney should be consulted
before such information is disclosed.

B. Conditional and Unconditional Exemptions

The exemptions under ORS 192.501 are all conditional; they exempt certain types of
inforrnation from disclosure "unless the public interest requires disclosure in the particular
instance." Several ORS 192502 exemptions are conditioned on the extent to which
governmental and private interests in confidentiality outweigh the public interest in disclosure.
Conditional exemptions require the city to balance carefully confidentiality interests against
public disclosure interests. No balancing is required with regard to information covered by
"unconditional" exemptions. The legislature has already balanced the competing interests and
concluded that confidentiality interests outweigh public disclosure interests as a matter of law.

In the application of conditional exemptions, the identþ of the requestor and the
circumstances of the request are irelevant to the determination of whether the information hts
within the category of the exemption. Circumstances of a particular request become relevant
only if the requested information fits into an "unconditional" exemption category.

The 20ll legislature (SB 437) amended ORS 192.502(17)(a) to make records,
communications and information submitted to the cities by applicants for investment funds,
grants, loans, services or economic development moneys, support or assistance exempt from
disclosure.

C. "Public Interest in Disclosure"

The public record law does not define "public interest in disclosure." However, the
Oregon Court of Appeals stated, "The Public Records Law expresses the legislature's view that
members of the public are entitled to information that will facilitate their understanding of how
public business is conducted." Guard Publishing Co. v. Lane County School District,96 Or App
at468-69. It previously characterized the public interest in disclosure as "the right ofthe citizens
to monitor what elected and appointed officials are doing on the job." Jensen v. Schiffman, 24
Or App ll, 17 (1976). The public's right to monitor public employees includes the right to
inspect records of alleged misuse and theft of public property by public employees. Oregonian
Publishing Co. v. Portland School District,329 Or 393 (1999). The term "public" means that
the "focus is on the effect of the disclosure in general, not disclosure to a particular person at a
particular time." Morrisonv. School District No. 48,53 Or App 148, 156 (1981).
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7. Destruction of Public Records

State laws and regulations govern the retention and destruction of public records. ORS
192.001 to 792.170. In order to comply with these laws, public employees and officials are

required to identify public records and determine their retention period; retain records in
compliance with records retention schedules promulgated by the State Archivist; and destroy
those records that are non-public records and those that have reached their retention period. For
purposes of the record retention and destruction laws, "public record" includes correspondence,
including email, but excludes extra copies of a document preserved only for convenience. ORS
192.005(5Xd). Even public records exempt from disclosure are subject to the retention
schedules. See Appendix C.

It is important to follow these requirements as state law makes it a crime to knowingly
destroy, conceal, remove or falsely alter apublic record. ORS 162.305.

8. Public Meetings Policy

The Oregon policy of open decision-making is established by ORS 192.620

The Oregon form of governrnent requires an informed public
aware of the deliberations and decisions of governing bodies and the
information upon which such decisions \Mere made. It is the intent of ORS
192.610 to 192.690 that decisions of governing bodies are arrived at
openly.

The Public Meetings Law applies to not only the state, but also the cities, counties and
special districts despite any conflicts \^/ith their charters, ordinances or other rules, Cities,
counties and other public bodies may impose greater requirements than those of the law by their
charters, ordinances, administrative rules or bylaws.

The Public Meetings Law applies to meetings of the "governing body of a public body."
ORS 192.630(1). A "public body" is the state, any regional council, county, city or district, or
any municipal or public corporation or any board, department, commission, council, bureau,
committee, subcommittee or advisory group or any other agency thereof. ORS 192.610(4), If
two or more members of any public body have "the authority to make decisions for or
recommendations to a public body on policy or administration," they are a "governing body" for
purposes of the meetings law. ORS 192.610(3).

Thus, the city council (council), and citizen advisory commissions and committees are

"governing bodies." A subcommittee of a commission or committee can also be a "governing
body" if it is authorized to make decisions for or to advise the council.
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A. Public Body Decisions

A committee or commission that has authority to make decisions for the city on "policy
or administration" is a governing body. ORS 192.610(3). A subcommittee that has authority
only to gather information for the full council, commission or committee is not a governing
body. However, if the subcommittee has the authority to take action on a cþ issue of policy or
administration, then it is a governing body under the meetings law,

to a Public B

An advisory committee, subcommittee, task force or other official group that has
authority to make recommendations to the public body on policy or administration also is a
governing body. ORS 192.610(3).

"Public body" does not include the city manager or other individual city officials. For
example, an advisory committee appointed by the city manager is not a governing body subject
to the law if the advisory committee reports only to the appointing official. However, if the
individual official lacks authority to act on the advisory group's recommendations, and must pass

those recommendations unchanged to the council, then the meetings law applies to the advisory
group.

If an advisory body is created by a public body to advise the it, the fact that its members
are all private citizens is irrelevant. The meetings law applies to private citizens, employees and
others without decision-making authority when they serve on a group that is authorized to advise
the public body.

9. Meetings Subject to the Law

The Public Meetings Law dehnes a meeting as the convening of any of the "governing
bodies" described above "for which a quorum is required in order to make a decision or to
deliberate toward a decision on any matter." ORS 192.610(5) (emphasis added).

A. Ouorum Requirements

The meetings law does not define "Quorum." Quorum is def,rned as a majority of the
public body.

A gathering of less than a quorum is not a meeting under the meetings law. The law
applies to committees, subcommittees and other advisory groups that are charged by the public
body with making recommendations. The recommendations must be the result of formal votes
taken at meetings at which a quorum was present.

Staff meetings are not subject to the meetings law because they are not "governing
bodies" and quorums are not required. ORS 192.610(3). Similarly, the law does not apply to
individuals who are authorized to make recommendations. However, if staff meets with a
quorum of the council or a city commission, committee or subcommittee to discuss matters of
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"policy or administration," or to clarify a decision or direction for staft the meeting is within the
scope of the law. ORS 192.610(5).

B. Meetings and Social Gatherings

The Public Meetings Law applies to all public body meetings for which a quorum is
required to make a decision or deliberate toward a decision on any matter. Even meetings for the
sole purpose of gathering information upon which to base a future decision or recommendation
are covered. Hence, information gathering and investigative activities of a city body are subject
to the law.

If a quorum of the governing body gathers to discuss matters outside its jurisdiction, the
"meeting" is not legal under the meetings law. Jurisdiction is determined by examining the
authority granted to a particular governing body and any ordinances, resolutions or directives
governing that authority.

The law does not cover purely social meetings of council or committee members. In
Harris v. Nordquist,96 Or 19 (1989), the court concluded that social gatherings at which school
board members sometimes discussed "what's going on at the school" did not violate the meetings
law. Thepurpose of the meeting determines if the law applies. However, a pu{pose to deliberate
on any matter of policy may arise during a social gathering and lead to a violation. When a

quorum is present, members should avoid any discussions of ofhcial business during social
gatherings. Some citizens may see social gatherings as a subterfuge for avoiding the law.

C. Electronic Communication

The Public Meetings Law expressly applies to telephonic conference calls and "other
electronic communication" meetings of governing bodies. ORS 192.670(1). Notice and an

opportunity for public access must be provided when meetings are conducted by electronic
means, For non-executive session meetings, the public must be provided at least one place to
listen to the meeting by speakers or other devices. ORS 192.670(2). Special accommodations
may be necessary to provide accessibility for persons with disabilities. The media must be
provided such access for electronic executive sessions, unless the executive session is held under
a statutory provision permitting its exclusion.

Communications between and among members of a public body on electronically linked
personal computers and social media may be subject to the meetings law.

10. Legal Requirements

A. Notice

The Public Meetings Law requires public notice of the time and place of meetings. This
requirement applies to regular, special and emergency meetings. ORS 192.640. The public
notice requirements apply to qny "meetings" of the governing body, and committees,
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subcommittees and advisory committees. Regular meeting notice must be reasonably calculated
to give actual notice of the time and place of the meeting "to interested persons including news
media that have requested notice." ORS 192.640(1). Notice must be given to persons and media
that have stated in writing that they wish to be notified of every meeting.

If the meeting will consist of only an executive session, notice still must be given to
members of the public body, the general public and news media that have requested notice. The
notice must also state the specific legal section authorizing the executive session. ORS
192.640(2).

To help satisfy the accessibility requirements of ORS 192.630(5) and the Americar-rs with
Disabilities Act, the notice may provide the name of a person and telephone number (including
TDD number) at the city to contact to request an interpreter for the hearing impaired or for other
communication aids.

The notice for each meeting must "include a list of the principal subjects anticipated to be

considered at the meeting." ORS 192.640(1). The list should be specific enough to permit
members of the public to recognize the matters in which they are interested; ordinarily this can
be met by distribution of an agenda. The agenda need not go into detail about subjects scheduled
for discussion or action, but should be sufficiently descriptive so interested persons can

understand agenda topics.

The meetings law does not require the description of every proposed item of business in
the notice. The law requires a reasonable effort to inform the public and interested persons of the
nature of the more important matters ("principal subjects") coming before the body. The public
body may consider additional "principal subjects" arising too late to be included in the notice.
The listing of principal subjects "shall not limit the ability of the governing body to consider
additional subjects." ORS 192,640(1).

The purpose of meeting notice is two-fold: general notice to the public at large and

actuql notices to specifically interested persons.

i. Regularly Scheduled Meetings: News media requesting notice
must be given notice. Paid advertising is not required. If the city is a\üare of persons having a

special interest in a particular action, those persons generally should be notified. This is not
required if such notification would be unduly cumbersome or expensive.

ii. Special Meetings: At least 24 hours' notice is required for special
meetings. This may be accomplished by press releases or phone calls to the media. The city
should make reasonable attempts to notify interested persons either by mail or telephone. News
media requesting notice must be notified.

iii. Emergency Meetings: An emergency meeting is a special meeting
called on less than 24 hours' notice. An "actual emergency" must exist, and the minutes must
describe the emergency justifying less than24 hours'notice. ORS 192.640(3). The public body
must identify and describe in the minutes the reason the meeting could not be delayed to allow at
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least24 hours'notice. The law requires that "such notice as is appropriate to the circumstances"
be given for emergency meetings, The city must attempt to contact the media and other
interested persons to inform them of the meeting. Generally, such contacts are made by
telephone.

The Oregon Court of Appeals stated in Oregon Association of Classified Employees v.

Salem-Keizer, 95 Or App 28 (1989) that it will closely scrutinize any claim of an "actual
emergency." The "emergency" must relate to the matter to be discussed at the emergency
meeting, An actual emergency on one matter does not 'JustiS a public body's emergency
treatment of all business coming before it at approximately the same time." 95 Or App a|32.
Nor does the convenience or inconvenience of members of the public body provide justification
for an emergency meeting.

iv. Space and Location: Public bodies should consider the probable
public attendance and meet where there is suffrcient room for the expected attendance. If the

regular meeting room is adequate for usual attendance, the public body is not required to seek

larger quarters for a meeting that unexpectedly attracts an overflow crowd.

v. Geographic Location: Meetings of the council and other city
bodies must be held within the city boundaries. ORS 192.630(4). A joint meeting with two or
more governing bodies must be held within the geographic boundaries of the area over which
one of those bodies has jurisdiction, or at the nearest practical location. This does not apply in
the case of an actual emergency requiring immediate action. Additionally, the law permits
public bodies to hold "training sessions" outside their jurisdiction, so long as no deliberation
toward a decision is involved.

vi. Nondisuiminatory Site: Public bodies may hold public meetings
in private places such as restaurants or residences, if fully adequate notice is given of the location
so interested persons may attend, and if fully adequate arrangements are made for their
convenient attendance. Municipal bodies may not meet at aplace where discrimination based on
race, creed, color, sex, age, national origin or disability is practiced. ORS 192.630(3). The
Americans with Disabilities Act, 42 USC 1213 I et seq,, prohibits discrimination against persons

with disabilities by public entities, and by places of public accommodation for meeting sites

owned by private entities.

B. Accessibility to Persons with Disabilities

ORS 192.630(5Xa) states:

It is discrimination on the basis of disability for a governing body
of a public body to meet in a place inaccessible to persons with
disabilities, or, upon request of a person who is deaf or hard of hearing, to
fail to make a good faith effort to have an interpreter for persons who are

deaf or hard of hearing provided at a regularly scheduled meeting.
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This statute imposes two requirements. First, public meetings must be held in places
accessible to individuals with mobility and other impairments. Second, there must be a good
faith effort to provide an interpreter for hearing impaired persons.

C. Public Attendance

The meetings law is a public attendance law, not a public participation law. Meetings are
open to the public except for closed meetings specifically authorized. ORS 192.630. The right
of public attendqnce guaranteed by the Public Meetings Law does not include the right to
participate by public testimony or comment.

Other statutes, rules, charters, ordinances, resolutions, and bylaws outside the meetings
law may require the council and other city bodies to hear public testimony or comment on certain
matters. In circumstances where such requirements do not apply, the public body may conduct a

meeting without public participation.

D. Control of Meetings

The presiding officer of any meeting has inherent authority to keep order and to impose
any reasonable restrictions necessary for the effrcient and orderly conduct of a meeting. If public
participation is part of the meeting, the presiding off,rcer may regulate the order and length of
appearances and limit appearances to presentations of relevant points. Any person who fails to
comply with reasonable rules of conduct and who causes an actual disturbance may be asked or
required to leave and upon failure to do so becomes a trespasser. State v. Marbet, 32 Or App 67
(1 e78).

This authority extends to control over equipment such as cameras, tape recorders and
microphones, but only to the extent of reasonable regulation. Members of the public may not be
prohibited from unobtrusively recording the proceedings of a public meeting. The criminal law
prohibition against electronically recording conversations without the consent of a participant
does not apply to recording "public or semipublic meetings such as hearing before government
or quasi-government bodies." ORS 165.5a0(6Xa).

E. Voting

All offrcial actions by a public body must be taken by public vote. The vote of each

member must be recorded. ORS 192.650(1)(c). Written ballots may be used, but each ballot
must identify the member voting and the vote must be announced. Secret ballots are prohibited.

The failure to record a vote is not itself a ground for reversing a decision. Without a

showing that the failure to record a vote was related to a manipulation of the vote, a court will
presume that public officials lawfully performed their duties. Gilmore v. Board of Psychologist
Examiners, Sl Or App 321,324 (1986).
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F. Minutes and Recordkeeping

ORS 192.650 requires that a sound, video or digital recording or the taking of written
minutes be taken at all meetings, except for executive sessions. Meeting minutes shall include at
least the following:

i. Members of the governing body present;
ii. Motions, proposals, ordinances, tesolutions, orders and

measures proposed and their disposition;
iii. Results of all votes and the vote of each member by name;
iv. The substance of any discussion on any matter; and
v, Subject to the Public Records Law (ORS 192.410 to 192.505), a

reference to any document discussed at the meeting. This reference does not change the status of
the document under the Public Records Law.

Minutes need not be a verbatim transcript, and the meeting does not have to be recorded
unless otherwise required by law. The minutes must be a true reflection of the matters discussed
at the meeting and the views of the participants. ORS 192.650(1).

The public body must prepare minutes and have them available within a'leasonable time
after the meeting." ORS 192.650(1). After minutes are prepared, they are public records subject
to disclosure under the Public Records Law. They may not be withheld from the public merely
because they have not yet been approved. If minutes have not been approved, they may be so

identified.

Executive session minutes may be kept in the form of a tape recording rather than written
minutes. ORS 192.650(2). No transcription of executive session minutes must be made unless
otherwise required by law. If disclosure of material in the minutes would be inconsistent with
the purpose of the executive session that was held under ORS 192.660, the material may be

withheld from disclosure. ORS 192.650(2).

The media has no right to the minutes or tapes of executive sessions greater than that of
the general public.

11. Executive (Closed) Sessions

A. Permissible Purposes

Public bodies may meet in executive sessions only in specified situations. ORS 192.660.
An "executive session" is defined as "any meeting or part of a meeting of governing body that is
closed to certain persons for deliberation on certain matters." ORS 192.610(2) (emphasis

added).

The public body may hold an open session even when the law permits it to hold an

executive session. A public body is authorized to hold closed sessions regarding the following
subjects:
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o Labor Negotiator Consultations;
. Real Property Transactions;
¡ Exempt Public Records;
. Legal Counsel;
. City Employees; and
. Labor Negotiations.

B. Final Decision Prohibition

ORS 192.660(6) states: "No executive session may be held for the purpose of taking any
final action or making any f,rnal decision." The public body may reach a consensus in executive
session. The purpose of the "final decision" requirement is to allow the public to know the
results of the discussions. Taking a formal vote in open session satisfies that requirement, even
if the public vote merely confirms a decision made informally in closed session.

C. Method of Convening

An executive session may be called during a regular, special or emergency meeting for
which notice has already been given in accordance with ORS 192.640. The person presiding at
the meeting must announce the statutory authority for the executive session before going into
closed session. ORS 192.660(1). When a meeting that will be solely an executive session is
called, the statutory authority for the executive session must be set forth in addition to notice
requirements for any other meeting.

D. Media Representation

The Public Meeting Law expressly provides that representatives of the news media shall
be allowed to attend all executive sessions except for sessions involving deliberations with
persons designated to carry on labor negotiations, Barker v. City of Portland, 6l Or App 23
(1 e84).

As stated above, the public bodies may consult with their attorney about pending
litigation or litigation likely to be filed. The public body may exclude any member of the media
from such a meeting if the member is a party to the litigation to be discussed or is an employee,
agent or contractor of a new media organization that is a party to the litigation. ORS 192.660(5).

The public body may require the non-disclosure of specified information that is the
subject of the executive session. ORS 192.660(4). The presiding officer should make the
specification. Absent a specification, the entire proceedings may be reported and the purpose of
the executive session may be frustrated, The media may discuss the statutory grounds justifying
the executive session.

The meetings law contains no sanction to enforce the requirement that a news
representative not disclose specified information. Penalties may raise freedom of press and

speech questions. The Attorney General has concluded, "'enforcement'... depends upon
cooperation between public officials and the media." AGM 146.

{00320010; t }Public Records & Meetings
Beery, Elsner & Hammond, LLP pc.15



Reporters have no obligation to refrain from disclosing information obtained at an

executive session if the public body fails to specify that certain information is not for publication.
Reporters may, but are not required to, inquire whether a public body's failure to specify was an

oversight. Reporters are under no obligation to keep confìdential any information the reporter
independently gathers as the result of leads obtained in executive session. Reporters may
disclose matters discussed in executive session that are not properly within the scope of
announced statutory authorization of executive sessions.

The public body may request a news medium not to assign a particular representative to
cover its meetings if the representative has irresponsibly violated a clearly valid nondisclosure
requirement. That representative may be barred from future executive sessions because the
meeting law purposes will be met by allowing attendance of another representative, and

representatives from other news media.

E. Other Persons Attendance

The public body may permit others to attend executive sessions. Generally, executive
sessions are closed to all except members of the public body, their staff, their attomey, persons

reporting on the subject of the executive session or otherwise involved, and news media
representatives. However, the law does not prohibit the public body from permitting other
persons to attend.

{00320010; I )Public Records & Meetings
Beery, Elsner & Hammond, LLP pc.t6



5

12

19

26

4

11

18

25

3

10
Special Committee Mtg

71

24

3130

2
Council Mtg

9
Planning Commission

t6
Council Mtg

23
Planning Commission

29

1

Parks Board

I

15

22

Ë

Sun Mon Tue Wed Thu

- July 2013 -
Sat

1-¡n "t-)'date

Ð
Exhibit #

/t"



24
Possible Notice Published

31
End of 7 day wait period

3

t0

17

30

2

9

16

23
Possible Not¡ce Published

29

1
Cultural Arts Comm

I

15
Friends of Library Mtg.

22

7

14

21
Library Adv. Board Mtg

Submit Public Notice to
Oregonian

28

Spec Comm
Recommendation /Report
lue to Council

Direction to staff /Legal to
lraft ordinances and ballot
:itle and Explanatory
Statement

Mtglounc
b

t3
Planning Comm

20
Council Mtg

Council adoption of
Ordinances, Ballot title &
Explanatory Statement

27
Planning Comm

21

19

26

5
Parks Board Mtg

25

4

11

l8

Sun Mon Tue Wed Thu

Proposed timeline of events



6

31

20

27

5
County Elections Filrng
Deadline-Ballot Title

Cultural Arts Comm

21

91

26

4

25

11

18

3
Council Mtg

10
Planning Commission

17
3ouncil Mtg

4
lanning Commission

Notes:

2
Holiday-City hall Closed

Parks Board-TBD

I

61

23

30

ffi

29

- September 2013 -<A 3

SatMon Tue Wed Thu

i-;iei:ìecl wllf VVIrli-ciltsirr(iai Cãlcrrilf,I (li¿¿rli)i lvlorc I 3lrìplates .11ì I 3 tiSlûlìalar ?ll I:+ []aierrdar



Beery Elsner
ðu- Hammond llp

b-3-t3
Date

'N {V- L* , .,.
Agenda ltem

ttÒun c,

TO

CC

MEMORA.NDUM
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Proposed Ordinances Regulating Retail Activity

May 31,2013
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SUBJECT:

DATE

* * t< ]c * * C o njù de n tia I Att a rn ey -C lie nt P rivi le g e d C o mmun ico¡ioo :k * * * t< te

You requested an initial legal analysis of several proposals for Cþ ordinances to regulate certain

commeicial retail activity in the City of Sherwood. The specif,rc proposals are set forth below,
including a summary of each and a brief list of items the city will need to consider and resolve

before it adopts one or more of the ordinances.

General Considerations

Before discussing the specific proposals, there are several things the Council will nesd to
consider that apply equally to each proposal.

Any ordinance must be rationally related to a legitimate govemmental purpose" This is
known as the "rational basis" test and is intended to prohibit arbitrary or discriminatory
action by the govemment. It is a fairly low bar and can include such public health and

safety considerations as preventing noise, litter or stormwater ¡unoff. The purpose of an

ordinance is often stated in the recitals.

a

a The scope of the ordinance. The City may limit the scope of an ordinance to a specif,c

area within the City - for example, areas zoned for commercial use. Similarly, the City
may limit an ordinance to a specif,rc type of use - for example, retail uses larget than

100,000 square feet or a business that employs more than 100 people. Again, the scope

of the ordinance must be rationally related to a legitimate governmental purpose but,

assuming that threshold is met, the City generally has authority to regulate business

activity within the City.
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a Any ordinance will affect all employers within the identified scope. For example, an
ordinance that applies to retail facilities larger than 100,000 square feet will affect not
only W'almart but also Flome Depot and Target. An ordinance that applies to employers
with more than 100 employees also will affect the same group of emptoyers (and
potentially others).

The City Council must consider the City's ability to administer and enforce the specific
terms of any ordinance it adopts. For exarrple, an ordinance that regulates employee
benefits likely r,vill require coordination with BOLI as frrther described below.
Conversely, an ordinance regulating hours of operation or ovemight parking may be
administered through the City's development code. Finally, the process the City must
follow to adopt an ordinance wilt vary depending on how the City Courcil resolves issues
surroundin g administration and enforcement.

Regulating Hours of Operation

'fhe City may lawfully regulate the hours of operation of commercial establishments within the

City. For example, the City of Beaverton prohibits businesses in many commercial zones from
operating between 10:00 pm and 7:00 am unless the business obtains a conditional use permit
(CUP) from the city. An excerpt of the relevant sections of the Beaverton Development Code is

attached to this memorandum. The restriction is part of the Beaverton Development Code,

presumably because the city determined the impacts from commercial operations to be

appropriately addressed withín the context of a land use permit. Howevet, Sherwood may wish
to consider placing the restriction in the Sherwood Municipal Code (SMC), Chapter 5 (Business

Licenses, Regulation and Recycling), while retaining the CUP exemptíon in the Sherwood

Zoning and Community Development Code (SMC Chapter 16).

Regulating Overnight Parking

Like an ordinance regulating hours of operation, the City may lawfully regulate overnight
parking, and many cities in Oregon do so. The City Council will need to determine whete the

restriction will apply; for example, whether it is limited to public rights-of-way or applies more

broadly to parking lots that are open to the public. Copies of local ordinances from the City of

a
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Beaverton and the City of Hermiston are attached to this memorandum. Significantly, in both

cases the prohibition was placed in the city's motor vehicle code and not the development code.

Regulating the Sale of Firearms

IVith few exceptions, the City may not regulate the sale of hrearms or ammunition. ORS

166.170 provides:

166.170 State preemption. (1) Except as expressly authorized by state statute, the

authority to regulate in any matter whatsoever the sale, acquisition, transfer,

ownership, possession, storage, transportation or use of hrearms or any element

relating to f,rrearms and components thereof, including aûtmunition, is vested

solely in the Legislative Assembly.
(2) Except as expressly authorized by state statute, no county, city or other

municipal corporation or district may enact civil or criminal ordinances, including

but not limited to zoning ordinances, to regulate, reskict or prohibit the sale,

acquisition, transfer, ownership, possession, storage, transportation or use of
firearms or any element relating to f,rrearms and components thereof including

ammunition. Ordinances that a¡e contrary to this subsection are void.

Subsequent statutes allow the City to prohibit the discharge of firearms in the city (ORS

166.172), the possession of a loaded hreamr in a public place (ORS 166.173) and the sale of
firearms in pawnshops and second-hand stores (ORS 166.175). Otherwise, the City may not

regulate the sale of firearms.

Regulating the Sale of Alcohol

Alcohol sales in Oregon are regulated by the Oregon Liquor Control Commission (OLCC)

Under ORS 471.045, state law preempts any inconsistent local regulations:

471045 Liquor laws supersede and repeal inconsistent charters and o¡dinances.

The Liquor Control Act, designed to operate uniformly throughout the state, shall

be paramowrt and superior to and shall fully replace and supersede any and all
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municipal charter enactments or local ordinances inconsistent with it. Such

charters and ordinances hereby are repealed.

In order to sell alcohol, a business must obtain a license from the OLCCC. ORS 471.313(l)
allows the OLCC to deny a license if it determines that granting the license "is not demanded by

public interest or convenience." OAR 845-005-0326 sets forth the criteria under which the

agency may determine whether a license is in the "public interest or convenience." With respect

to the location of a licensed premises, the rule provides in relevant part:

845-005-0326. License Not Demanded by Pubtic Interest or Convenience

ORS 471.3 t3(1) allows the Commission to deny a license that public interest or

eonvenience does not demand. The following are some of the public interest or

convenience reasons for which the Commission may deny a license unless the

applicant shows good cause to overcome the criteria:
**{.
(2) Proximity to Facilities:
(a) The licsnsed premises:

(A) l,yill be located within 500 feet in urban or suburban areas or within 1,500 feet

in a rural area of the boundary (measured property line to property line) of a
Iícensed child care facility or elemenlary or secondary school; a church; a

hospital, nursing care facility or convalescent care facility; a park or children-

oriented recreatÌonal facility; or alcohol and other drug treatrnent or
r e hab i I i t atí o n fac i lity ; and
(B) Will adversely impact the facility,
(b) Good cause to overcome this criterion includes, but is not limited to, a
showing by the applicant that:
(A) The proposed operation is consistent with the zoning where the proposed

premises will be located, is consistent with the general character of the area and

the adverse impact will not unreasonably affect the facility; or
(B) The size of the proposed premises' community is so smali that the proposed

location is a reasonable location for ths proposed operation.
,1. + {.
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As you can see, the rule establishes a locational standard for the issuance of a liquor license.

Because ORS 471.045 prohibits local laws that are inconsistent with state law, the City could

adopt an ordinance to establ.ish similar locational standards for businesses that sell alcohol but

the ordinance could not be more restrictive than the OLCC rule'

However, the OLCC licensing process requires a recommendation from the affected local

government. ORS 471.166. That recommendation could apply the "public interesf' and

"proximity" standards of the OLCC rules to recommend the license be denied. ln short, while

City cannot prohibit the sale of alcohol that is authorized by the OLCC, it can rely on the OLCC

rules to recommend that a license application be denied if it is within 500 feet of a child care

faciiity, school, hospital or other facility listed in OAR 845-005-0326Q).

Regulating Employment Conditions (Part-time Employee íBill of Rights")

Several proposals concerning employment conditions were raised at a recent public hearing; each

proposal is discussed in turn below.

1.

employer hires any additional emplovees.

While the City generally has authority to regulate working conditions, the main issue here

would be enforcement. tt would be a substantial burden for the City to ensure this is

enforcecl properly because it would likety include quarterly or yearly reports from

atlected employers, as well as an adjudication and penalty process for any violations. As

an example, the City of Portland recentþ enacted a sick leave requirement for employers

in Portland and, under the terms of that ordinance, the state Bureau of Labor and

[ndustries (BOLÐ will enforce the requirement under administrative rules to be adopted

by the City. In addition, BOLI will enter into an IGA with the City to further define their

role in the process. Unfortunately, this process is still undefined as the administrative

rules and the IGA have not been drafted so there is no way to determine what the f,rscal

impact would be or how this will work in practice. One critical distinction is that sick

leave provisions can be interpreted under a wage and hour analysis - - a system that is

already in place at BOLI due to its enforcement of the state's wage and hour laws. The

proposal involved here is not directly related to hours worked but rather focuses more on

scheduling and hiring practices so it would likely be much harder to enforce because

Ta YY
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there is not an existing mechanism within BOLL However, this is still an option the City
could explore.

2.

of the first scheduled work date.

As with the previous proposal, this is something the City may consider adopting but the

same issues mentioned in #l above would apply.

J.

week.

Initially, we have some legal concerns about this proposal. Without doing in-depth
research, it appears on the surface that this type of ordinance may be pre-empted by the
federal Employee Retirement Income Security Act (ERISA) because it would require an

employer to offer certain health care benef,rts in Sherwood that it does not offer to
employees in other locations.. ERISA establishes a comprehensive scheme of federal

regulation regarding employers' benefits, including emptoyee benefit plans (i.e. health

care, retirement). One of ERISA's primary objectives is to provide a uniform regulatory
regime t'or employee benefil plans (particularly for multi-state employers) and it broadly
preempts any and all state (including local) laws that might relate to any employee

benefit plan covered by ERISA. Before adopting this type of ordinance, we will need to
research the potential tegal implications.

4.

borne by state taxpayers.
If an ordinance is structured so that it does not impact any employer-provided benefits
(i.e. health care), the City may be able to adopt an ordinance of this type. However,
several states (Hawaii and Maryland) and one county (Suffolk County, New York)
passed similar laws that were later struck down by the courts. In each case, the law
would have required the employer to pay for health care costs covered by the state.

Those laws were found to be preempted by ERISA because even if the law did not
require the employer to revise its health care benefits, the practical result was that the

employer would need to offer different benefits to employees in those states/localities to
avoid paying into the state system. Here again, we will need to do more research and

DE.nt_.__Ittrfl



May 3l,Z0l3
Page 7

also examine how this would interface with the current Oregon Health Plan (ORS

Chapter 414).

There are other types of regulatious that cities have enacted to create better working
environments for employees including paid sick leave (Portland, Seattle, San Francisco), higher

minimum wage (D.C,. San Francisco), and establishing aminimum amount that must be spent on

health care per ernployee (San Francisco). This last option tegarding health care standards could

address some of the concerns related to employers passing on health care costs to the public.

Finall¡ it is worth noting that there is currently a bill pending in the U.S. House of
Representatives that proposes a Pa¡t-Time Employee Bill of Rights and encompasses many of
these same issues. While it is unlikely that House will act on the legislation, it has specilic

provisions addressing ERISA and would create a uniform system for handling these issues for
multi-state employers. Our office will keep the City apprised of this bill should it begin moving

forward.

We will be available at Monday night's work session to answer any questions you may have

about these proposals.
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20.IO.Z5. USERESTRICTIONS

The following Use Restrictions refer to superscripts found in Section 20.10.20.

1.

2

3.

4.

Detached or Attached Dwellings; only 5O% of the contiguous area
within any NS zone may be d.eveloped residentially'
No freestanding office structure or group of ofÉice structures shall
exceed a combined total of 15,000 square feet.

No sales or outdoor storage of animals or livestock are allowed. with
this use.

Limited to Hotels and Extended Stay llotels located on a lot or parcel
adjoining U.S. Highway 26, Canyon Road, Tualatin Vailey Highway or
Oregon State Highway 217, subject to bhe following:

a. It shall be located. on the portion of the lot immediately
adjoining the highway-

b. Signage is allowed as per Section 60.40.35.3. of this code.
However, only one freestanding sign, up to 32 square f'eet per
face, 64 square feet for all four faces combined or one wall sign
up to 64 square feet may orient toward an abutting Arterial or
regional traffic route.

c. Signage shall not be alLowed for auxiliary uses such as
restaurants, meeting rooms, etc.

d. Auxiliary uses such as restaurants and meeting rooms shall be

designed to meet the needs of the guests of the facility and not
the general public.

Applicable to all uses.

Office uses do not require a Conditional Use for extended hours of
operation.

If property is greater than 500 feet from an existing Residential use in
a Residential zone the use is Permitted. If property is within 500 feet
from an existing Resid.ential use in a Residential zone the use requires
Conditional Use approval.

Conditional Use required when abutting a ResidentíalZone.

On a location containing an existing tower supporting one carrier and
shall be consistent with other approvals.

Provided the buildings or structutes are not exclusivcly used for single-
family or multi-family residential purposes.

5.

6.

7.

8.

9_

10
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Grrv or HeRm¡sroN:

72.09 PARKING AND USING RECREATIONAL VEHICLES FOR SLEEP!NG OR LIV¡NG

PURPOSES OUTSIDE RECREATIONAL VEHICLE PARKS.

(A) Recreation Vehicle means a vehicle with or without motive power, which is designed for human

occupancy and is to be used temporarily for recreational, seasonal, or emergency purposes.

(B) Except in a recreational vehicle park, it shall be unlawful to park any recreational vehicle on any public

way, road, street, or place within the city while using it for sleeping or living purposes for any period of time

exceeding three hours except in residential neighborhoods where the period of time will not exceed 24 hours.

(C) Except in a recreational vehicle park, it shall be unlawful to park any recreational vehicle within the city

while using it for sleeping or livíng purposes for any period of time exceeding seven days within the last six

months.

(D) This section provides an exemption from $72.09(C) for the construction, reconstruction, or remodeling of

a public or prívate nonprofit social service, communi$, religious, or recreational facility (hereinafter referred to

as "project"). Recreational vehicles rnay be parked for sleeping or living purposes at or near the project in

excess of seven days in conjunction with a project until the completion of the proiect or six months, whichever

is less, provided that the following requirements are met:

(1) The property owner and the person or agent Ín charge of the project, if the two are difierent, submit

a complete application for the exemption permit together with a basic site plan (scale drawing not

necessary); written consent to the parking of recreational vehicles for sleeping or living purposes at or

near the project from all adjacent property owners and residents to the project site; and allow access by

city ofücÍals to the project site and the location of the recreational vehicles for the purposes of inspection

and enforcement of the terms and conditions of the permit, including towing of the recreational vehicles

and removal of temporary sewer and water service connections, whether or not the permit has expired.

(2) The exemption permit must be issued to the property owner and the person or agent in charge of

the project, if the two are different, before the recreational vehícles are used for sleeping or living

purposes in conjunction with the project.

(3) Before a recreational vehicle ís used for sleeping or living purposes in conjunction with a project,

the owner(s) and/or occupant(s) of the recreational vehicle must sign a release allowing access to and
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6.02.323 Prohibited Vehicle Camping.
A, Definitions. Fo¡ the purposes of this ordinance the following terms have the stated meanings:
l, Commercial structure - A building in which the predominant activity is connected with the sale,

rental, or distribution of, or performance of services to, end users of products or services.
2. Commercial parking lot - A parking lot adjacent to a commercial structure, or a lot if not adjacent

then within the control of the commercial interest occupying the structure, which lot is privately
owned but open to the public.

3, Person in charge - A person, typically employed in a management capacity by the corporate entity
which occupies a commercial structure, who is at the time of an offense the most authoritatively
in charge person actually present upon cornmercial premises and is then present in the normal
cou¡se and scope of employment.

B. Between the hours of t2:00 a.m. and 5:00 a.m., no operator or o\À/ner of a trailer house, camp
trailer, mobile home, auto home, camp car, recreational vehicle, or similar conveyance for
accommodating sleeping people shall park said conveyance tended or unattended in a
commercial parking lot for a period in excess of 30 minutes.

C. A person in charge of a commercial structu¡e during hours the business is open to the public who
believes that it is more likely than not a vehicle has been parked in violation of this section shall
do all of the following:

I - Make a reasonable effort under the circumstances to locate the operator of the offending vehicle;
and

2. Make a reasonable effort under the circumstances to request that the peruon cease the offending
conduct.

D. A person in charge of a commercial structure who fails to follow the sequence of events listed in
subsection (C) of this section commits a violation.

E. This ordinance does not apply upon commercial premises upon which is conducted a wholesale or
retail business directly concerning the vehicles listed in subsection (B) of this section. Such
businesses include, but are not limited to, sales, service, impound, long-term storage during a
period oFvehicle non-use, salvage, and cleaning. IBC 6.02.323, added by Ordinance No. 4384,
3t6t06l
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